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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

SCHEDULE 13D

UNDER THE SECURITIES EXCHANGE ACT OF 1934

(Amendment No. 4)

Sunstone Hotel Investors, Inc.

(Name of Issuer)

Common Stock, par value $0.01 per share

(Title of Class of Securities)

867892101

(CUSIP Number)

Sunstone Hotel Investors, L.L.C.

903 Calle Amanecer, Suite 100
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San Clemente, California 92673
Attn: Jon D. Kline

(949) 369-4000

with a copy to:

Patrick K. Fox, Esq.

General Counsel
Westbrook Real Estate Partners, L.L.C.
13155 Noel Road, Suite 700
Dallas, Texas 75240
(972) 934-7404

(Name, Address and Telephone Number of Person Authorized to Receive Notices and Communications)

November 23, 2005

(Date of Event which Requires Filing of This Statement)

If the filing person has previously filed a statement on Schedule 13G to report the acquisition that is the subject of this Schedule 13D, and is
filing this Schedule because of Rule 13d-1(e), 13d-1(f) or 13d-1(g), check the following box ™.

The information required on the remainder of this cover page shall not be deemed to be filed for the purpose of Section 18 of the Securities
Exchange Act of 1934, as amended (the Act ), or otherwise subject to the liabilities of that section of the Act but shall be subject to all other
provisions of the Act (however, see the Notes).
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

Sunstone Hotel Investors, L.L.C.
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
7. SOLE VOTING POWER

Number Of
Shar -0-
ares 8. SHARED VOTING POWER
Beneficially
Owned By -0-
9. SOLE DISPOSITIVE POWER
Each
Reporting
Person -0-
erso 10. SHARED DISPOSITIVE POWER
With

-0-
11. AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON



12.

13.

14.
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CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

0-
TYPE OF REPORTING PERSON

00
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

WB Hotel Investors, LLC
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
7. SOLE VOTING POWER

Number Of
Shar -0-
ares 8. SHARED VOTING POWER
Beneficially
Owned By -0-
9. SOLE DISPOSITIVE POWER
Each
Reporting
Person -0-
erso 10. SHARED DISPOSITIVE POWER
With

-0-
11. AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON



12.

13.

14.
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CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

0-
TYPE OF REPORTING PERSON

00
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

Sunstone/WB Hotel Investors IV, LLC
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
7. SOLE VOTING POWER

Number Of
Shar -0-
ares 8. SHARED VOTING POWER
Beneficially
Owned By -0-
9. SOLE DISPOSITIVE POWER
Each
Reporting
Person -0-
erso 10. SHARED DISPOSITIVE POWER
With

-0-
11. AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON



12.

13.

14.
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CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

0-
TYPE OF REPORTING PERSON

00
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

Sunstone/WB Manhattan Beach, LLC
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
7. SOLE VOTING POWER

Number Of
Shar -0-
ares 8. SHARED VOTING POWER
Beneficially
Owned By -0-
9. SOLE DISPOSITIVE POWER
Each
Reporting
Person -0-
erso 10. SHARED DISPOSITIVE POWER
With

-0-
11. AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON



12.

13.

14.
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CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

0-
TYPE OF REPORTING PERSON

00

10
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

Westbrook Real Estate Partners, L.L.C.
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
7. SOLE VOTING POWER

Number Of
Sh -0-
ares 8. SHARED VOTING POWER
Beneficially
Owned By -0-
9. SOLE DISPOSITIVE POWER
Each
Reporting
Person -0-
erso 10. SHARED DISPOSITIVE POWER
With

-0-
11. AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON

11



12.

13.

14.
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CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

0-
TYPE OF REPORTING PERSON

00

12
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

Westbrook Sunstone Investors, LLC
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
7. SOLE VOTING POWER

Number Of
Sh -0-
ares 8. SHARED VOTING POWER
Beneficially
Owned By -0-
9. SOLE DISPOSITIVE POWER
Each
Reporting
Person -0-
erso 10. SHARED DISPOSITIVE POWER
With

-0-
11. AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON

13



12.

13.

14.
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CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

0.0%
TYPE OF REPORTING PERSON

00

14
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

Westbrook SHP, LL.C
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
7. SOLE VOTING POWER

Number Of
Sh -0-
ares 8. SHARED VOTING POWER
Beneficially
Owned By -0-
9. SOLE DISPOSITIVE POWER
Each
Reporting
Person -0-
erso 10. SHARED DISPOSITIVE POWER
With

-0-
11. AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON

12. CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

15



13.

14.
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PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

0.0%
TYPE OF REPORTING PERSON

00

16
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

Westbrook Real Estate Partners Management 111, LLC
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
7. SOLE VOTING POWER

Number Of

Shar -0-

ares 8. SHARED VOTING POWER
Beneficially
Owned By -0-
9. SOLE DISPOSITIVE POWER
Each
Reporting

-0-

Person 10. SHARED DISPOSITIVE POWER

With

-0-
11. AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON

17



12.

13.

14.
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CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

0.0%
TYPE OF REPORTING PERSON

00

18
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

Westbrook Real Estate Fund III, L.P.
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
7. SOLE VOTING POWER

Number Of

Shar -0-

ares 8. SHARED VOTING POWER
Beneficially
Owned By -0-
9. SOLE DISPOSITIVE POWER
Each
Reporting

-0-

Person 10. SHARED DISPOSITIVE POWER

With

-0-
11. AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON

19



12.

13.

14.

Edgar Filing: Sunstone Hotel Investors, Inc. - Form SC 13D/A

CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

0.0%
TYPE OF REPORTING PERSON

PN
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CUSIP No. 867892101

1. NAME OF REPORTING PERSON

Westbrook Real Estate Co-Investment Partnership III, L.P.
2. CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP:

@ *

(b) x
3. SEC Use Only

4. SOURCE OF FUNDS

00
5. CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)

6. CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
If a REIT owns a corporate
subsidiary that is a
qualified REIT subsidiary,
the separate existence of
that subsidiary will be
disregarded for federal
income tax purposes.
Generally, a qualified
REIT subsidiary is a
corporation, other than a
taxable REIT subsidiary
(discussed below), all of
the capital stock of which
is owned by the REIT. All
assets, liabilities and items
of income, deduction and
credit of the qualified
REIT subsidiary will be
treated as assets, liabilities
and items of income,
deduction and credit of the
REIT itself. A qualified
REIT subsidiary of the
Company will not be
subject to federal corporate
income taxation, although
it may be subject to state
and local taxation in some



states. Although in the past
the Company owned some
of its properties indirectly
through qualified REIT
subsidiaries, at the present
time, the Company does
not utilize any qualified
REIT subsidiaries.

A taxable REIT subsidiary
of the Company is a
corporation in which the
Company directly or
indirectly owns stock and
that elects, together with
the Company, to be treated
as a taxable REIT
subsidiary under Section
856(1) of the Code. In
addition, if a taxable REIT
subsidiary of the Company
owns, directly or
indirectly, securities
representing 35% or more
of the vote or value of a
subsidiary corporation, that
subsidiary will also be
treated as a taxable REIT
subsidiary of the
Company. A taxable REIT
subsidiary is a corporation
subject to federal income
tax, and state and local
income tax where
applicable, as aregular C

corporation.

Generally, a taxable REIT
subsidiary can perform
some impermissible tenant
services without causing
the Company to receive
impermissible tenant
services income under the
REIT income tests.
However, several
provisions regarding the
arrangements between a
REIT and its taxable REIT
subsidiaries are intended to
ensure that a taxable REIT
subsidiary will be subject
to an appropriate level of
federal income taxation.
For example, a taxable
REIT subsidiary is limited
in its ability to deduct

Edgar Filing: Sunstone Hotel Investors, Inc. - Form SC 13D/A
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interest payments made to
the Company. In addition,
a REIT will be obligated to
pay a 100% penalty tax on
some payments that it
receives or on certain
expenses

18
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Table of Conten

deducted by the taxable
REIT subsidiary if the
economic arrangements
between the REIT, the
REIT s tenants and the
taxable REIT subsidiary
are not comparable to
similar arrangements
among unrelated parties.

The Management
Company has made an
election to be treated as a
taxable REIT subsidiary of
the Company.

Income Tests

In order for the Company
to maintain its
qualification as a REIT, it
must satisfy two gross
income requirements
annually. First, at least
75% of the Company s
gross income (excluding
gross income from
prohibited transactions) for
each taxable year must be
derived directly or
indirectly from
investments relating to real
property or mortgages on
real property, including

rents from real property |,
gains on the disposition of
real estate, dividends paid
by another REIT and
interest on obligations
secured by mortgages on
real property or on
interests in real property or
from certain types of
temporary investments.

Second, at least 95% of the
Company s gross income
(excluding gross income

from prohibited

Table of Contents
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transactions and certain
real estate liability hedges)
for each taxable year must
be derived from any
combination of income
qualifying under the 75%
test, dividends, and from
interest, some payments
under hedging instruments,
gain from the sale or
disposition of stock or
securities and some
hedging instruments.

Rents received by the
Company qualify as rents
from real property in
satisfying the gross income
requirements for a REIT
described above only if the
following conditions are
met.

First, the amount of rent
must not be based in whole
or in part on the income or

profits derived by any
person from such property,
although an amount
received or accrued
generally will not be
excluded from the term
rents from real property
solely by reason of being
based on a fixed
percentage or percentages
of receipts or sales. The
Company does not
anticipate charging rent for
any portion of any property
that is based in whole or in
part on the income or
profits of any person
(except by reason of being
based on a percentage of
receipts for sales, which is
permitted by the Code).

Second, rents received
from a related party tenant
will not qualify as rents
from real property in
satisfying the gross income
tests unless the tenant is a
taxable REIT subsidiary

Table of Contents
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and at least 90% of the
property is leased to
unrelated tenants and the
rent paid by the taxable
REIT subsidiary is
substantially comparable to
the rent paid by the
unrelated tenants for
comparable space. A
tenant is a related party
tenant if the REIT, or an
actual or constructive
owner of 10% or more of
the REIT, actually or
constructively owns 10%
or more of the tenant. The
Company does not
anticipate receiving rents
from such a tenant.
Additionally, pursuant to
the articles of
incorporation, Related
Tenant Owners are
prohibited from acquiring
constructive ownership of
more than 9.8% by value
of the Company.

Third, rent attributable to
personal property leased in
connection with a lease of
real property will not
qualify if it is greater than
15% of the total rent
received under the lease.

19
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Table of Conten

Fourth, for rents to qualify
as rents from real property
for the purpose of
satisfying the gross income
tests, the Company is
generally only allowed
directly to provide services
that are usually or
customarily rendered in
connection with the rental
of real property and not
otherwise considered

rendered to the occupant.
Accordingly, the Company
may not provide

impermissible services to

tenants (except through a
taxable REIT subsidiary,
or through an independent
contractor that bears the
expenses of providing the
services and from whom
the Company derives no
revenue) without giving

rise to impermissible
tenant service income,
which is nonqualifying
income for purposes of the
income tests. For this
purpose, the amount that
the Company would be
deemed to have received
for performing any

Edgar Filing: Sunstone Hotel Investors, Inc. - Form SC 13D/A

impermissible services will

be the greater of the actual
amount so received or
150% of the direct cost to
the Company of providing
those services. If
impermissible tenant
service income exceeds 1%
of the Company s total
income from a property, all
of the income from that
property will fail to qualify
as rents from real property.
If the total amount of
impermissible tenant
service income from a
property does not exceed

1% of the Company s total

income from the property,
the services will not taint
the other income from the
property (that is, they will
not cause the rent paid by
tenants of that property to
fail to qualify itself as rents

Table of Contents
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from real property), but the
impermissible tenant
service income will not
qualify as rents from real
property. The Company
provides certain services
with respect to the
properties that the
Company believes
complies with the usually
or customarily rendered
requirement. The Company
will hire independent
contractors from whom the
Company derives no
income to perform such
services or utilize the
Management Company to
perform such services, to
the extent that the
performance of such
services by the Company
would cause amounts
received from its tenants to
be excluded from rents
from real property.

The term interest generally
does not include any
amount received or
accrued (directly or
indirectly) if the
determination of such
amount depends in whole
or in part on the income or
profits of any person.
However, an amount
received or accrued
generally will not be
excluded from the term
interest solely by reason of
being based on a fixed
percentage or percentages
of receipts or sales. The
Company does not expect
to derive significant
amounts of interest that
would fail to qualify under
the 75% and 95% gross
income tests.

The Company s share of
any dividends received
from corporate subsidiaries
(and from other
corporations in which the
Company owns an interest)

Table of Contents
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will qualify for purposes of
the 95% gross income test
but not for purposes of the
75% gross income test.
The Company does not
anticipate that it will
receive sufficient
dividends to cause the
Company to exceed the
limit on nonqualifying
income under the 75%
gross income test.

From time to time, the
Company or the
Partnership have entered,
and in the future may
enter, into hedging
transactions with respect to
one or more of its assets or
liabilities. These hedging
activities may include
entering into interest rate
swaps, caps, and floors,
options to purchase such
items, and futures and
forward contracts. During
the Company s taxable
years ending before
January 1, 2005, any
periodic income or gain
from the disposition of any
financial instrument for
these or similar
transactions to hedge
indebtedness incurred to
acquire or carry real estate
assets should be qualifying
income for purposes of the
95% gross income test, but
not the 75% gross income
test. Since the financial
markets continually
introduce new and
innovative instruments
related to risk-sharing or
trading, it is not entirely
clear which such
instruments generated
income that is considered
qualifying income for
purposes of the gross
income tests during the
Company s taxable years
ending before January 1,
2005. As aresult of

Table of Contents
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Table of Conten

changes made by the
American Jobs Creation
Act of 2004, commencing
with the Company s taxable
year starting January 1,
2005, income and gain
from hedging transactions
will be excluded from
gross income for purposes
of the 95% gross income
test (but not the 75% gross
income test). For those
taxable years, a hedging
transaction will mean any
transaction entered into in
the normal course of the
Company s or the
Partnership s trade or
business primarily to
manage the risk of interest
rate, price changes, or
currency fluctuations with
respect to borrowings
made or to be made, or
ordinary obligations
incurred or to be incurred,
to acquire or carry real
estate assets. The
Company or the
Partnership, as the case
may be, will be required to
clearly identify any such
hedging transaction before
the close of the day on
which it was acquired,
originated, or entered into.
The Company and the
Partnership intend to
structure any hedging or
similar transactions so as
not to jeopardize the
Company s status as a
REIT.

The Management
Company receives fees in
consideration of the
performance of
management and
administrative services
with respect to properties
that are not owned by the
Company and earns
income from the
acquisition, development
and resale of real estate.

Table of Contents
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Distributions received by
the Company from the
Management Company of
its earnings do not qualify
under the 75% gross
income test. The Company
believes that the aggregate
amount of the distributions
from the Management
Company together with all
other non-qualifying
income in any taxable year
will not cause the
Company to exceed the
limits on non-qualifying
income under the 75% and
95% gross income tests.

The Company believes that
it has satisfied the 75% and
95% gross income tests for
taxable years ended prior
to the date of this
prospectus and intends to
operate in such a manner
so as to satisfy such tests in
the future. If the Company
fails to satisfy one or both
of the 75% or 95% gross
income tests for any
taxable year, it may
nevertheless qualify as a
REIT for such year if it is
entitled to relief under
certain provisions of the
Code. These relief
provisions generally will
be available if the
Company s failure to meet
those tests is due to
reasonable cause and not
willful neglect; and
following the Company s
identification of such
failure for any taxable
year, a schedule of the
sources of the Company s
income is filed in
accordance with
regulations prescribed by
the Secretary of the
Treasury. It is not possible
to state whether in all
circumstances the
Company would be
entitled to the benefit of
those relief provisions.
Even if the relief
provisions apply, the
Company would pay a

Table of Contents
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100% tax on (1) the gross
income attributable to the
greater of the amount by
which the Company fails,
respectively, the 75% or
95% gross income test,
multiplied, in either case,
by (2) a fraction intended
to reflect the Company s
profitability.

If the Company has net
income from prohibited
transactions, that income
will be subject to a 100%
tax. In general, prohibited
transactions are sales or
other dispositions of
property held primarily for
sale to customers in the
ordinary course of
business. The
determination as to
whether a particular sale is
a prohibited transaction
depends on the facts and
circumstances related to
that sale. While the
Company has undertaken a
significant number of asset
sales in recent years, the
Company does not believe
that those sales should be
considered prohibited
transactions, but there can
be no assurance that the
IRS would not contend
otherwise.

21
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Asset Tests

The Company, at the close
of each quarter of its
taxable year, must also
satisfy four tests relating to
the nature of its assets.
First, at least 75% of the

value of the Company s
total assets must be
represented by real estate
assets (including (i) its
allocable share of real
estate assets which are held
by the Partnership or other
Property Partnerships or

which are held by qualified
REIT subsidiaries of the
Company and (ii) stock or
debt instruments held for
not more than one year
purchased with the
proceeds of a stock
offering or long-term (at
least five years) debt
offering of the Company),
cash, cash items and
government securities.
Second, not more than
25% of the value of the
Company s total assets may
be represented by
securities other than those
in the 75% asset class.
Third, except for equity
investments in REITS,
qualified REIT
subsidiaries, or taxable
REIT subsidiaries or other
securities that qualify as
real estate assets for
purposes of the 75% test
described above, (a) the
value of any one issuer s
securities that the
Company owns may not
exceed 5% of the value of
the Company s total assets;
(b) the Company may not
own more than 10% of any
one issuer s outstanding
voting securities; and (c)
the Company may not own
more than 10% of the
value of the outstanding
securities of any one

Table of Contents
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issuer. Fourth, no more
than 20% of the Company s
total value may be
comprised of securities of
one or more taxable REIT
subsidiaries.

For purposes of the 10%
value test, , the term
securities does not include:

Straight debt securities,
which is defined as a
written unconditional
promise to pay on
demand or on a
specified date a sum
certain in money if (i)
the debt is not
convertible, directly or
indirectly, into stock,
and (ii) the interest rate
and interest payment
dates are not contingent
on profits, the
borrower s discretion, or
similar factors. Straight
debt securities do not
include any securities
issued by a partnership
or a corporation in
which the Company or
any controlled taxable
REIT subsidiary hold
non- straight debt
securities that have an
aggregate value of more
than 1% of the issuer s
outstanding securities.
However, straight debt
securities include debt
subject to the following
contingencies:

a contingency relating
to the time of payment
of interest or principal,
as long as either (i)
there is no change to
the effective yield of
the debt obligation,
other than a change to
the annual yield that
does not exceed the
greater of 0.25% or
5% of the annual
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yield, or (ii) neither
the aggregate issue
price nor the
aggregate face amount
of the issuer s debt
obligations held by us
exceeds $1 million
and no more than 12
months of unaccrued
interest on the debt
obligations can be
required to be prepaid;
and

a contingency relating
to the time or amount
of payment upon a
default or prepayment
of a debt obligation, as
long as the
contingency is
consistent with
customary commercial
practice.

Any loan to an
individual or an estate.

Any section 467 rental
agreement, other than
an agreement with a
related party tenant.

Any obligation to pay

rents from real property.
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Certain securities issued
by governmental
entities.

Any security issued by a
REIT.

Any debt instrument
issued by an entity
treated as a partnership
for federal income tax
purposes to the extent of
the Company s interest
as a partner in the
partnership.

Any debt
instrument
issued by an
entity treated as
a partnership
for federal
income tax
purposes not
described in the
preceding bullet
points if at least
75% of the
partnership s
gross income,
excluding
income from
prohibited
transactions, is
qualifying
income for
purposes of the
75% gross
income test.

The Partnership owns
100% of the outstanding
capital stock of the
Management Company.
The Company believes that
the aggregate value of the
Management Company
does not exceed 20% of the
aggregate value of the
Company s gross assets. As

of each relevant testing
date prior to the election to

treat the Management

Company as a taxable
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REIT subsidiary, which
election first became
available as of January 1,
2001, the Company
believes it did not own
more than 10% of the
voting securities of the
Management Company. In
addition, the Company
believes that as of each
relevant testing date prior
to the election to treat the
Management Company as
a taxable REIT subsidiary
of the Company, the
Company s pro rata share
of the value of the
securities, including debt,
of the Management
Company did not exceed
5% of the total value of the

Company s assets. No
independent appraisals
have been obtained to

support the Company s
estimate of value, however,
and Foley & Lardner LLP,
in issuing its opinion on
the Company s
qualification as a REIT, is
relying on the Company s
representation as to the
limited value of the stock
interests in the
Management Company.

After initially meeting the
asset tests at the close of
any quarter, the Company
will not lose its status as a
REIT if it fails to satisfy
the 25%, 20%, and 5%
asset tests and the 10%
value limitation at the end
of a later quarter solely by
reason of changes in the
relative values of the
Company s assets. If the
failure to satisfy the 25%,
20%, or 5% asset tests or
the 10% value limitation
results from an acquisition
of securities or other
property during a quarter,
the failure can be cured by
disposition of sufficient
nonqualifying assets within
30 days after the close of
that quarter. The Company
intends to maintain
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adequate records of the
value of its assets to
maintain compliance with
the asset tests and would
attempt to take any
available actions within 30
days after the close of any
quarter in an effort to cure
any noncompliance with
the 25%, 20%, or 5% asset
tests or 10% value
limitation of which it
becomes aware within that
period. If the Company
failed to cure
noncompliance with the
asset tests within this time
period, it would cease to
qualify as a REIT. See
Failure to Qualify.

Beginning with the
Company s 2005 taxable
year, if the Company fails
to satisfy one or more of
the asset tests for any
quarter of a taxable year,
the Company nevertheless
may qualify as a REIT for
such year if the Company
qualifies for relief under
certain provisions of the
Code. Those relief
provisions generally are
available for failures of the
5% asset test and the 10%
asset test if (i) the failure is
due to the ownership of
assets that do not exceed
the lesser of 1% of the
Company s total assets or
$10 million, and the failure
is corrected within six
months following the
quarter in which it was
discovered, or (ii) the
failure is due to ownership
of assets that exceed the
amount in (i) above, the
failure is due to reasonable
cause and not due to
willful neglect, the
Company files a schedule
with a description of each
asset causing the failure in
accordance with
regulations prescribed by
the Secretary of the
Treasury, the failure is
corrected within six
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months following the
quarter in which it was
discovered, and the
Company pays a tax
consisting of the
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greater of $50,000 or a tax
computed at the highest
corporate rate on the
amount of net income
generated by the assets
causing the failure from
the date of failure until the
assets are disposed of or
the Company otherwise
returns to compliance with
the asset test. The
Company may not qualify
for the relief provisions in
all circumstances.

Annual Distribution
Requirements

The Company, in order to
qualify as a REIT, is
required to distribute
dividends (other than

capital gains dividends) to
its shareholders in an

amount at least equal to:

(a) the sum of (i) 90% of
the Company s REIT

taxable income (computed
without regard to the

dividends paid deduction
and the Company s net

capital gain) and (ii) 90%

of the net income (after
tax), if any, from
foreclosure property;
minus (b) the sum of
certain items of non-cash
income. Such distribution
must be paid in the taxable
year to which it relates, or
in the following taxable
year if declared before the
Company timely files its
tax return for such prior
year and if paid on or
before the first regular
dividend payment date
after such declaration. To
the extent that the
Company does not
distribute (or is not treated
as having distributed) all of
its net capital gain or
distributes (or is treated as
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having distributed) at least
90%, but less than 100%,
of its REIT taxable
income, as adjusted, it will
be subject to tax thereon at
regular ordinary and
capital gains corporate tax
rates. The Company may
elect to retain, rather than
distribute as a capital gain
dividend, its net long-term
capital gains. If the
Company makes this
election, a Capital Gains
Designation, the Company
would pay tax on its
retained net long-term
capital gains. In addition,
to the extent the Company
makes a Capital Gains
Designation, a U.S.
Shareholder generally
would: (i) include its
proportionate share of the
Company s undistributed
long-term capital gains in
computing its long-term
capital gains in its return
for its taxable year in
which the last day of the
Company s taxable year
falls (subject to certain
limitations as to the
amount that is includable);
(i1) be deemed to have paid
the capital gains tax
imposed on the Company
on the designated amounts
included in the U.S.
Shareholder s long-term
capital gains; (iii) receive a
credit or refund for the
amount of tax deemed paid
by it; (iv) increase the
adjusted basis of its shares
by the difference between
the amount of includable
gains and the tax deemed
to have been paid by it;
and (v) in the case of a
U.S. Shareholder that is a
corporation, appropriately
adjust its earnings and
profits for the retained
capital gains in accordance
with Treasury Regulations
to be prescribed by the
IRS. If the Company
should fail to distribute
during each calendar year
at least the sum of (i) 85%
of its REIT ordinary

Table of Contents

: Sunstone Hotel Investors, Inc. - Form SC 13D/A

42



income for such year, (ii)
95% of its REIT capital
gain income for such year
(other than capital gain
income that the Company
elects to retain and pay tax
on) and (iii) any
undistributed taxable
income from prior periods
(other than capital gains
from such years which the
Company elected to retain
and pay tax on), the
Company will be subject to
a 4% excise tax on the
excess of such required
distribution over the
amounts actually
distributed.

The Company intends to
make timely distributions
sufficient to satisfy this
annual distribution
requirement in the future.
It is possible that the
Company, from time to
time, may not have
sufficient cash or other
liquid assets to meet the
90% distribution
requirement due to timing
differences between the
actual receipt of income
and the actual payment of
deductible expenses and
the inclusion of such
income and deduction of
such expenses in arriving
at the taxable income of
the Company, or if the
amount of nondeductible
expenses such as principal
amortization or capital
expenditures exceeds the
amount of noncash
deductions. In the event
that such timing
differences occur, in order
to meet the 90%
distribution requirement,
the Company may find it
necessary to arrange for
short-term, or possibly
long-term, borrowings to
permit the payment of
required dividends or to
pay dividends in the form

of taxable stock dividends.
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Under certain
circumstances, the
Company may be able to
rectify a failure to meet the
distribution requirement
for a certain year by paying

deficiency dividends to
shareholders in a later year,
which may be included in
the Company s deduction
for dividends paid for the
earlier year. Thus, the
Company may be able to
avoid being taxed on
amounts distributed as
deficiency dividends;
however, the Company
will be required to pay to
the IRS interest based upon
the amount of any
deduction taken for
deficiency dividends.

Relief from Other
Failures of the REIT
Qualification Provisions

Beginning with the
Company s 2005 taxable
year, if the Company fails
to satisfy one or more of
the requirements for REIT
qualification (other than
the income tests or the
asset tests), the Company
nevertheless may avoid
termination of its REIT
election in such year if the
failure is due to reasonable
cause and not due to
willful neglect and the
Company pays a penalty of
$50,000 for each failure to
satisty the REIT
qualification requirements.
The Company may not
qualify for this relief
provision in all
circumstances.

Failure to Qualify
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If the Company fails to
qualify for taxation as a
REIT in any taxable year,
and the relief provisions do
not apply, the Company
will be subject to tax
(including any applicable
corporate alternative
minimum tax) on its
taxable income at regular
corporate rates. Such a
failure could have an
adverse effect on the
market value and
marketability of the
common stock.
Distributions to
shareholders in any year in
which the Company fails
to qualify will not be
deductible by the
Company nor will they be
required to be made. In
such event, to the extent of
current and accumulated
earnings and profits, all
distributions to
shareholders will be
taxable to individual
shareholders generally at
preferential capital gain
rates applicable to
dividends through
December 31, 2008, and
otherwise, including to
corporate distributees, as
ordinary income. Subject
to certain limitations of the
Code, corporate
distributees may be eligible
for the dividends received
deduction. Unless entitled
to relief under specific
statutory provisions, the
Company will also be
disqualified from taxation
as a REIT for the four
taxable years following the
year during which
qualification was lost. It is
not possible to state
whether the Company
would be entitled to such
statutory relief.

Taxation of Taxable
Domestic Shareholders
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As used in this section, the
term U.S. shareholder
means a holder of shares
who is (i) a citizen or
resident of the United
States, (ii) a domestic
corporation, partnership,
limited liability company
or other entity treated as a
corporation or partnership
for federal income tax
purposes, (iii) an estate
whose income is subject to
U.S. federal income tax
regardless of its source; or
(iv) a trust if a U.S. court
can exercise primary
supervision over the trust s
administration and one or
more U.S. persons have
authority to control all
substantial decisions of the
trust.

So long as the Company
qualifies as a REIT,
distributions to U.S.

shareholders out of the
Company s current or
accumulated earnings and
profits that are not
designated as capital gain
dividends generally will be
taxable as ordinary income
and will not be eligible for
the dividends
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received deduction
generally available for
corporations. However,
dividends, other than
capital gain dividends, that
are (i) attributable to
income on which the
Company was subject to
tax in the previous taxable
year at the corporate level,
either because it did not
distribute such income or
such income consists of
gains from certain assets
acquired from C
corporations, including as
a result of the conversion
of a C corporation to a
REIT, or (ii) attributable to
dividends received by the
Company from non-REIT
corporations, such as
taxable REIT subsidiaries,
during the current taxable
year will be taxable, to the
extent designated by the
Company, to individual
stockholders as net capital
gain at the maximum rate
of 15%. Distributions in
excess of the Company s
current and accumulated
earnings and profits will
not be taxable to a U.S.
shareholder to the extent
that the distributions do not
exceed the adjusted tax
basis of the shareholder s
shares. Rather, the
distributions will reduce
the adjusted tax basis of
the shares. Distributions
that exceed the U.S.
shareholder s adjusted tax
basis in the Company s
shares will be taxable as
capital gains. If the
Company declares a
dividend in October,
November, or December of
any year with a record date
in one of these months and
pays the dividend on or
before January 31 of the
following year, the
Company will be treated as
having paid the dividend,
and the shareholder will be
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treated as having received
the dividend, on December
31 of the year in which the
dividend was declared.
Shareholders may not
include in their own
income tax returns any of
our net operating losses or
capital losses.

The Company may elect to
designate distributions of
the Company s net capital

gain as capital gain
dividends. Capital gain
dividends are taxed to
shareholders as gain from
the sale or exchange of a
capital asset held for more
than one year, without
regard to how long the
U.S. shareholder has held
the Company s shares.
Designations that the
Company makes only will
be effective to the extent
that they comply with
Revenue Ruling 89-81,
which requires that
distributions made to
different classes of shares
be composed
proportionately of
dividends of a particular
type. If the Company
designates any portion of a
dividend as a capital gain
dividend, a U.S.
shareholder will receive an

Internal Revenue Service

Form 1099 DIV indicating
the amount that will be

taxable to the shareholder

as capital gain. Corporate
shareholders, however,
may be required to treat up
to 20% of capital gain
dividends as ordinary
income.

Instead of paying capital
gain dividends, the
Company may designate
all or part of its net capital
gain as undistributed
capital gain. The Company
will be subject to tax at

Table of Contents

Edgar Filing: Sunstone Hotel Investors, Inc. - Form SC 13D/A

49



regular corporate rates on
any undistributed capital
gain. A U.S. shareholder
(1) will include in its
income as long-term
capital gains its
proportionate share of such
undistributed capital gains;
(2) will be deemed to have
paid its proportionate share
of the tax paid by the
Company on such
undistributed capital gains
and receive a credit or
refund to the extent that the
tax the Company paid
exceeds the U.S.
shareholder s tax liability
on the undistributed capital
gain; and (3) in the case of
a U.S. shareholder that is a
corporation, appropriately
adjust its earnings and
profits for the retained
capital gains in accordance
with Treasury Regulations
to be prescribed by the
IRS. A U.S. shareholder
will increase the basis in its
common shares by the
difference between the
amount of capital gain
included in its income and
the amount of tax it is
deemed to have paid. The
Company s earnings and
profits will be adjusted
appropriately.

The Company will classify
portions of any designated
capital gain dividend or
undistributed capital gain
as either: (1) a 15% rate
gain distribution, which
would be taxable to
non-corporate U.S.
shareholders at a maximum
rate of 15%; or (2) an

unrecaptured Section 1250
gain distribution, which
would be taxable to
non-corporate U.S.
shareholders at a maximum
rate of 25%.
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Distributions that the
Company makes and gain
arising from the sale or
exchange by a U.S.
shareholder of the

Company s shares will not
be treated as passive
activity income, and as a
result, U.S. shareholders
generally will not be able

to apply any passive losses
against this income or gain.
In addition, taxable
distributions from the
Company generally will be
treated as investment
income for purposes of the
investment interest
limitations. A U.S.
shareholder may elect to
treat capital gain dividends
and capital gains from the
disposition of shares as
investment income for
purposes of the investment
interest limitation, in
which case the applicable
capital gains will be taxed
at ordinary income rates.
The Company will notify
shareholders regarding the
portions of distributions
for each year that
constitute ordinary income,
return of capital, capital
gain or represent tax
preference items to be
taken into account for
purposes of computing the
alternative minimum tax
liability of the
shareholders. U.S.
shareholders may not
include in their individual
income tax returns any of
the Company s net
operating losses or capital
losses. The Company s
operating or capital losses
would be carried over by
the Company for potential
offset against future
income, subject to
applicable limitations.
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Upon any taxable sale or
other disposition of shares,
a U.S. shareholder will
recognize gain or loss for
federal income tax
purposes in an amount
equal to the difference
between: (1) the amount of
cash and the fair market
value of any property
received on the sale or
other disposition and (2)
the holder s adjusted tax
basis in the shares for tax
purposes.

This gain or loss will be a
capital gain or loss. The
applicable tax rate will

depend on the shareholder s
holding period for the asset

(generally, if an asset has

been held for more than

one year it will produce
long-term capital gain) and
the shareholder s tax
bracket. The Internal
Revenue Service has the
authority to prescribe, but
has not yet prescribed,
regulations that would
apply a capital gain tax rate
of 25% (which is generally
higher than the long-term
capital gain tax rates for
noncorporate shareholders)
to a portion of capital gain
realized by a noncorporate
shareholder on the sale of
REIT shares that would
correspond to the REIT s
unrecaptured Section 1250
gain. Shareholders are
urged to consult with their
tax advisors with respect to
their capital gain tax
liability. A corporate U.S.
shareholder will be subject
to tax at a maximum rate
of 35% on capital gain
from the sale of the
Company s shares. In
general, any loss
recognized by a U.S.
shareholder upon the sale
or other disposition of
shares that have been held
for six months or less, after
applying the holding
period rules, will be treated
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as a long-term capital loss,
to the extent of
distributions received by
the U.S. shareholder from
the Company that were
required to be treated as
long-term capital gains.

Taxation of Tax-Exempt
Shareholders

Provided that a tax-exempt
shareholder has not held its
common shares as debt
financed property within
the meaning of the Code,
distributions from the
Company will not be
unrelated business taxable
income, referred to as
UBTI, to a tax-exempt
shareholder. Similarly,
income from the sale of
shares will not constitute
UBTI unless the
tax-exempt shareholder has
held its shares as debt
financed property within
the meaning of the Code or
has used the shares in a
trade or business.

27

Table of Contents

: Sunstone Hotel Investors, Inc. - Form SC 13D/A

53



Table of Conten

However, for tax-exempt
shareholders that are social
clubs, voluntary employee

benefit associations,
supplemental
unemployment benefit
trusts and qualified group
legal services plans exempt
from federal income
taxation under Sections
501(e)(7), ()(9), ()17
and (c¢)(20) of the Code,
respectively, or a single
parent title-holding
corporation exempt under
Section 501(c)(2) the
income of which is payable
to any of the
aforementioned tax-exempt
organizations, income from
an investment in the
Company will constitute
UBTI unless the
organization properly sets
aside or reserves such
amounts for purposes
specified in the Code.
These tax-exempt
shareholders should
consult their tax advisors
concerning these set aside
and reserve requirements.

Notwithstanding the
above, however, a portion
of the dividends paid by a

pension held REIT are

treated as UBTI if received
by any trust which is
described in Section 401(a)
of the Code, is tax-exempt
under Section 501(a) of the
Internal Revenue Code,
and holds more than 10%,
by value, of the interests in
the REIT. Tax-exempt
pension funds that are
described in Section 401(a)
of the Internal Revenue
Code are referred to below
as pension trusts.

A REIT is a pension held
REIT if it meets the
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following two tests: (1) it
qualified as a REIT only
by reason of Section
856(h)(3) of the Code,
which provides that stock
owned by pension trusts
will be treated, for
purposes of determining if
the REIT is closely held, as
owned by the beneficiaries
of the trust rather than by
the trust itself; and (2)
either (a) at least one
pension trust holds more
than 25% of the value of
the REIT s stock, or (b) a
group of pension trusts
each individually holding
more than 10% of the
value of the REIT s shares,
collectively owns more
than 50% of the value of
the REIT s shares.

The percentage of any
REIT dividend from a
pension held REIT treated
as UBTI is equal to the
ratio of UBTI earned by
the REIT, treating the
REIT as if it were a
pension trust and therefore
subject to tax on UBTI, to
the total gross income of
the REIT. An exception
applies where the
percentage is less than 5%
for any year. The
provisions requiring
pension trusts to treat a
portion of REIT
distributions as UBTI will
not apply if the REIT is
able to satisfy the not
closely held requirement
without relying upon the
look-through exception for
pension trusts. Based on
both the Company s current
share ownership and the
limitations on transfer and
ownership of shares
contained in the Company s
organizational documents,
we do not expect to be
classified as a pension held
REIT.
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U.S. Taxation of
Non-U.S. Shareholders

As used in this section, the
terms non-U.S. shareholder
means a holder of shares
that is not a U.S. person for
U.S. federal income tax
purposes. The Company s
distributions to a non-U.S.
shareholder that are neither
attributable to gain from
sales or exchanges by the
Company of U.S. real
property interests nor
designated by the
Company as capital gains
dividends will be treated as
dividends of ordinary
income to the extent that
they are made out of the
Company s current or
accumulated earnings and
profits. These distributions
ordinarily will be subject
to withholding of U.S.
federal income tax on a
gross basis at a rate of
30%, or a lower rate as
permitted under an
applicable income tax
treaty, unless the dividends
are treated as effectively
connected with the conduct
by the non-U.S.
shareholder of a U.S. trade
or business. Under some
treaties, however, lower
withholding rates generally
applicable to dividends do
not apply to dividends
from REITs. Applicable
certification and disclosure
requirements must be
satisfied to
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be exempt from
withholding under the
effectively connected
income exemption.
Dividends that are
effectively connected with
a trade or business will be
subject to tax on a net
basis, that is, after
allowance for deductions,
at graduated rates, in the
same manner as U.S.
shareholders are taxed with
respect to these dividends,
and are generally not
subject to withholding.
Any dividends received by
a corporate non-U.S.
shareholder that is engaged
in a U.S. trade or business
also may be subject to an
additional branch profits
tax at a 30% rate, or lower
applicable treaty rate.

Distributions in excess of
current and accumulated
earnings and profits that
exceed the non-U.S.
shareholder s basis in the
Company s shares will be
taxable to a non-U.S.
shareholder as gain from
the sale of shares, which is
discussed below.
Distributions in excess of
current or accumulated
earnings and profits of the
Company that do not
exceed the adjusted tax
basis of the non-U.S.
shareholder in the
Company s shares will
reduce the non-U.S.
shareholder s adjusted tax
basis in the shares and will
not be subject to U.S.
federal income tax, but will
be subject to U.S.
withholding tax as
described below.

The Company expects to
withhold U.S. income tax
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at the rate of 30% on any
dividend distributions
(including distributions
that later may be
determined to have been in
excess of current and
accumulated earnings and
profits) made to a non-U.S.
shareholder unless: (1) a
lower treaty rate applies
and the non-U.S.
shareholder files an
Internal Revenue Service
Form W-8BEN evidencing
eligibility for that reduced
treaty rate with the
Company; or (2) the
non-U.S. shareholder files
an Internal Revenue
Service Form W-8ECI
with the Company
claiming that the
distribution is effectively
connected income.

The Company may be
required to withhold at
least 10% of any
distribution in excess of

the Company s current and
accumulated earnings and
profits, even if a lower
treaty rate applies and the
non-U.S. shareholder is not
liable for tax on the receipt
of that distribution.
However, a non-U.S.
shareholder may seek a
refund of these amounts
from the Internal Revenue
Service if the non-U.S.
shareholder s U.S. tax
liability with respect to the
distribution is less than the
amount withheld.

Distributions to a non-U.S.
shareholder that the
Company designates at the
time of the distribution as
capital gain dividends,
other than those arising
from the disposition of a
U.S. real property interest,
generally should not be
subject to U.S. federal
income taxation unless: (1)
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the investment in the
shares is effectively
connected with the conduct
of the non-U.S.
shareholder s U.S. trade or
business, in which case the
non-U.S. shareholder will
be subject to the same
treatment as U.S.
shareholders on any gain,
except that a shareholder
that is a foreign
corporation also may be
subject to the 30% branch
profits tax, as discussed
above, or (2) the non-U.S.
shareholder is a
nonresident alien
individual who is present
in the U.S. for 183 days or
more during the taxable
year and has a tax home in
the U.S., in which case the
nonresident alien
individual will be subject
to a 30% tax on the
individual s capital gains.

Capital gain distributions
to the holders of the
Company s common shares
that are attributable to the
Company s sale of real
property will be treated as
ordinary dividends rather
than as gain from the sale
of a United States real
property interest, as long as
(i) the Company s common
shares continue to be
regularly traded on an
established securities
market and (ii) the
non-U.S. shareholder did
not own more than 5% of
the Company s common
shares during the

29

Table of Contents

: Sunstone Hotel Investors, Inc. - Form SC 13D/A

59



Table of Conten

taxable year. As a result,
non-U.S. shareholders

generally would be subject
to withholding tax on such
capital gain distributions in

the same manner as they
are subject to withholding
tax on ordinary dividends.

If the Company s common
shares cease to be regularly
traded on an established
securities market or the
non-U.S. shareholder
owned more than 5% of
the Company s common
shares during the taxable
year, capital gain
distributions that are
attributable to the
Company s sale of real
property would be subject
to tax under the provisions
of the Foreign Investment
in Real Property Tax Act

of 1980 ( FIRPTA ).

Under FIRPTA, a non-U.S.
shareholder is taxed on
distributions attributable to
gain from sales of U.S. real
property interests as if such
gain were effectively
connected with a U.S.
business of the non-U.S.
shareholder. A non-U.S.
shareholder thus would be
taxed on such a
distribution at the normal
capital gain rates
applicable to U.S.
shareholders (subject to
applicable alternative
minimum tax and a special
alternative minimum tax in
the case of a nonresident

alien individual). A
corporate non-U.S.
shareholder not entitled to
treaty relief or exemption
also may be subject to the
30% branch profits tax on
distributions subject to
FIRPTA. The Company

Table of Contents

Edgar Filing: Sunstone Hotel Investors, Inc. - Form SC 13D/A

60



Edgar Filing: Sunstone Hotel Investors, Inc. - Form SC 13D/A

must withhold and remit to
the Internal Revenue
Service 35% of any
distributions to non-U.S.
stockholders that are
designated as capital gain
dividends, or, if greater,
35% of a distribution that
could have been designated
as a capital gain dividend.
A non-U.S. shareholder
may receive a credit
against its FIRPTA tax
liability for the amount the
Company withholds.

Although the law is not
clear on the matter, it
appears that amounts the
Company designates as
undistributed capital gains
in respect of the common
shares held by U.S.
shareholders generally
should be treated for
non-U.S. shareholders in
the same manner as actual
distributions by the
Company of capital gain
dividends. Under that
approach, the non-U.S.
shareholders would be able
to offset as a credit against
their United States federal
income tax liability
resulting from reporting
the capital gain their
proportionate share of the
tax paid by the Company
on the undistributed capital
gains, and to receive from
the Internal Revenue
Service a refund to the
extent their proportionate
share of this tax paid by
the Company were to
exceed their actual United
States federal income tax
liability.

Gain recognized by a
non-U.S. shareholder upon
the sale or exchange of the
Company s shares generally

would not be subject to

United States taxation

unless: (1) the investment
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in the Company s shares is
effectively connected with
the conduct of the
non-U.S. shareholder s U.S.
trade or business, in which
case the non-U.S.
shareholder will be subject
to the same treatment as
domestic shareholders as to
any gain; (2) the non-U.S.
shareholder is a
nonresident alien
individual who is present
in the United States for 183
days or more during the
taxable year and has a tax
home in the United States,
in which case the
nonresident alien
individual will be subject
to a 30% tax on the
individual s net capital
gains for the taxable year;
or (3) the Company s shares
constitute a U.S. real
property interest within the
meaning of FIRPTA, as
described below.

The Company s shares will
not constitute a U.S. real
property interest if the
Company is a domestically
controlled REIT. The
Company will be a
domestically-controlled
REIT if, at all times during
the 5 year period,
preceding a sale or
exchange of stock, less
than 50% in value of the

Company s stock is held
directly or indirectly by
non-U.S. shareholders. The
Company
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believes that it currently is
not a domestically
controlled REIT because
Security Capital U.S.
Realty, a foreign company,
beneficially owned in
excess of 50% in value of
the Company s shares until
May 14, 2002, when
beneficial ownership of
those shares was acquired
by General Electric
Company. Therefore, the
sale of the Company s
shares may currently be
subject to taxation under
FIRPTA. The Company
believes, however, that at
the present time less than
50% in value of the
Company s stock is held
directly or indirectly by
non-U.S. shareholders and
hence, the Company may
become
domestically-controlled in
the future. Because the
Company s shares are
publicly traded, however,
the Company cannot
guarantee that the
Company will become a
domestically controlled
REIT. Even if the
Company does not qualify
as a domestically
controlled REIT at the time
anon-U.S. shareholder
sells the Company s shares,
gain arising from the sale
still would not be subject
to FIRPTA tax if: (1) the
class or series of shares
sold is considered regularly
traded under applicable
treasury regulations on an
established securities
market, such as the New
York Stock Exchange; and
(2) the selling non-U.S.
shareholder owned,
actually or constructively,
5% or less in value of the
outstanding class or series
of shares being sold
throughout the five-year
period ending on the date
of the sale or exchange.
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If gain on the sale or
exchange of the Company s
shares were subject to
taxation under FIRPTA,
the non-U.S. shareholder
would be subject to regular
U.S. income tax as to any
gain in the same manner as
a taxable U.S. shareholder,
subject to any applicable
alternative minimum tax
and special alternative
minimum tax in the case of
nonresident alien
individuals.

Other Tax Consequences

The Company and its
security holders may be
subject to state or local

taxation in various state or
local jurisdictions,
including those in which it
or they transact business or
reside. The state and local
tax treatment of the
Company and its security
holders may not conform
to the federal income tax
consequences discussed
above. Consequently,
prospective security
holders should consult
their own tax advisors
regarding the effect of state
and local tax laws on an
investment in the
Company.

Backup Withholding

U.S. Shareholders

The Company will report
to its domestic
shareholders and to the
IRS the amount of
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dividends paid during each
calendar year, and the
amount of tax withheld, if
any. Under the backup
withholding rules, a
shareholder may be subject
to backup withholding
with respect to dividends
paid unless such
shareholder (a) is a
corporation or another
form of entity exempt from
backup withholding and,
when required,
demonstrates this fact, or
(b) provides a taxpayer
identification number,
certifies to no loss of
exemption from backup
withholding, and otherwise
complies with applicable
requirements of the backup
withholding rules. A
shareholder that does not
provide the Company with
a correct taxpayer
identification number may
also be subject to penalties
imposed by the IRS. Any
amount paid as backup
withholding will be
creditable against the
shareholder s income tax
liability. In addition, the
Company may be required
to withhold a portion of
capital gain distributions to
any shareholders who fail
to certify their non-foreign
status to the Company.
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Non-U.S. Shareholders

Generally, information
reporting will apply to
payments of distributions

on the Company s shares,
and backup withholding
may apply, unless the
payee certifies that it is not
a U.S. person or otherwise
establishes an exemption.

The payment of the
proceeds from the
disposition of Company
shares to or through the
U.S. office of a U.S. or
foreign broker will be
subject to information
reporting and, possibly,
backup withholding unless
the non-U.S. shareholder
certifies as to its non-U.S.
status or otherwise
establishes an exemption,
provided that the broker
does not have actual
knowledge that the
shareholder is a U.S.
person or that the
conditions of any other
exemption are not, in fact,
satisfied. The proceeds of
the disposition by a
non-U.S. shareholder of
Company shares to or
through a foreign office of
a broker generally will not
be subject to information
reporting or backup
withholding. However, if
the broker is a U.S. person,
a controlled foreign
corporation for U.S. tax
purposes, or a foreign
person 50% or more of
whose gross income from
all sources for specified
periods is from activities
that are effectively
connected with a U.S.
trade or business,
information reporting
generally will apply unless
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the broker has
documentary evidence as
to the non-U.S.
shareholder s foreign status
and has no actual
knowledge to the contrary.

Applicable treasury
regulations provide
presumptions regarding the
status of shareholders
when payments to the
shareholders cannot be
reliably associated with
appropriate documentation
provided to the payer.
Because the application of
these treasury regulations
varies depending on the

shareholder s particular
circumstances, you are
urged to consult your tax
advisor regarding the
information reporting
requirements applicable to
you.

ERISA
CONSIDERATIONS

The following is a
summary of material
considerations arising

under the Employee

Retirement Income

Security Act of 1974, as
amended ( ERISA ), and the
prohibited transactions
provisions of Section 4975
of the Code that may be
relevant to a prospective
purchaser of our securities.
This discussion does not
purport to deal with all
aspects of ERISA or
Section 4975 of the Code
that may be relevant to
particular shareholders
(including plans subject to
Title I of ERISA, other
retirement plans and
Individual Retirement
Accounts ( IRA s ) subject to
the prohibited transaction
provisions of Section 4975
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of the Code, and
governmental plans or
church plans that are
exempt from ERISA and
Section 4975 of the Code
but that may be subject to
the prohibited transaction
provisions of Section 503
of the Code and to state
law requirements) in light
of their particular
circumstances.

IF YOU ARE A
FIDUCIARY MAKING
THE DECISION TO
INVEST IN SECURITIES
ON BEHALF OF A
PROSPECTIVE
PURCHASER THAT IS
AN EMPLOYEE
BENEFIT PLAN, A TAX
QUALIFIED
RETIREMENT PLAN,
OR AN IRA YOU
SHOULD CONSULT
YOUR OWN LEGAL
ADVISOR REGARDING
THE SPECIFIC
CONSIDERATIONS
ARISING UNDER
ERISA, SECTIONS 4975
AND 503 OF THE CODE,
AND STATE LAW WITH
RESPECT TO THE
PURCHASE,
OWNERSHIP, OR SALE
OF OUR SECURITIES
BY SUCH PLAN OR
IRA.
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Employee Benefit Plans,
Tax Qualified Retirement
Plans and IRAs

Each fiduciary of a
pension, profit sharing, or
other employee benefit
plan subject to Title I of
ERISA (an ERISA plan
should carefully consider
whether an investment in
our securities is consistent
with its fiduciary
responsibilities under
ERISA. The fiduciary must
make its own
determination as to
whether an investment in
the common stock:

~

is permissible under the
documents governing
the ERISA plan;

is appropriate for the
ERISA plan under the
general fiduciary
standards of investment
prudence and
diversification, taking
into account the overall
investment policy of the
ERISA plan and the
composition of the
ERISA plan s
investment portfolio;
and

would result in a
nonexempt prohibited
transaction under
ERISA and the Code.

The fiduciary of an IRA or
of a qualified retirement
plan not subject to Title I
of ERISA because it is a
governmental or church
plan or because it does not
cover common law
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employees (a non-ERISA
plan ) should consider that
such an IRA or
non-ERISA plan may only
make investments that are
authorized by the
appropriate governing
documents and under
applicable state law. The
fiduciary should also
consider the applicable
prohibited transaction rules
of Sections 4975 and 503
of the Code.

Status of the REIT

The following section
discusses certain principles
that apply in determining
whether the fiduciary
requirements of ERISA
and the prohibited
transaction provisions of
ERISA and the Code apply
to an entity because one or
more investors in the
entity s equity interests is
an ERISA plan oris a
non-ERISA plan or an IRA
subject to Section 4975 of
the Code. An ERISA plan
fiduciary should also
consider the relevance of
these principles to ERISA s
prohibition on improper
delegation of control over
or responsibility for plan
assets and ERISA s
imposition of co-fiduciary
liability on a fiduciary who
participates in, permits (by
action or inaction) the
occurrence of, or fails to
remedy a known breach by
another fiduciary.

Under the Department of
Labor regulations as to

what constitutes assets of
an employee benefit plan
(the DOL regulations ), if
an ERISA plan acquires an
equity interest in an entity,
which interest is neither a
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publicly offered security
nor a security issued by an
investment company
registered under the
Investment Company Act
of 1940, the ERISA plan
assets would include, for
purposes of the fiduciary
responsibility provisions of
ERISA, both the equity
interest and an undivided
interest in each of the
entity s underlying assets
unless certain specified
exceptions apply. The
DOL regulations define a
publicly offered security as
a security thatis widely
held, freely transferable,
and either part of a class of
securities registered under
the Securities Exchange
Act of 1934, or sold
pursuant to an effective
registration statement
under the Securities Act of
1933 (provided the
securities are registered
under the Securities
Exchange Act of 1934
within 120 days after the
end of the fiscal year of the
issuer during which the
offering occurred). The
equity securities offered
hereby will be sold in an
offering registered under
the Securities Act of 1933
and are or are expected to
be registered under the
Securities Exchange Act of
1934.
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The DOL regulations
provide that a security is
widely held only if it is
part of a class of securities
that is owned by 100 or
more investors
independent of the issuer
and of one another. A
security will not fail to be
widely held because the
number of independent
investors falls below 100
as a result of events
beyond the issuer s control.
Our common stock is
widely held.

The DOL regulations
provide that whether a
security is  freely
transferable is a factual
question to be determined
on the basis of all relevant
facts and circumstances.
The DOL regulations
further provide that when a
security is part of an
offering in which the
minimum investment is
$10,000 or less, as is
expected to be the case
with this offering, certain
restrictions ordinarily will
not, alone or in
combination, affect the
finding that such securities
are freely transferable. We
believe that restrictions
imposed under our articles
of incorporation on the
transfer of our capital stock
are limited to the
restrictions on transfers
generally permitted under
the DOL regulations and
are not likely to result in
the failure of our capital
stock to be freely
transferable. The DOL
regulations only establish a
presumption in favor of the
finding of free
transferability, and,
therefore, no assurance can
be given that the
Department of Labor and
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the U.S. Treasury
Department will not reach
a contrary conclusion.

34

Table of Contents

Edgar Filing: Sunstone Hotel Investors, Inc. - Form SC 13D/A

73



Table of Conten

LEGAL MATTERS

The validity of the
common stock to which
this prospectus relates and
certain tax matters

described under Certain
Federal Income Tax
Considerations and ERISA
Considerations  will be
passed upon for Regency
by Foley & Lardner LLP,
Jacksonville, Florida.
Attorneys with Foley &
Lardner LLP representing
Regency with respect to
this offering beneficially
owned approximately
6,850 shares of Regency s
common stock as of the
date of this prospectus.

EXPERTS

The consolidated financial
statements and schedule of
Regency Centers
Corporation as of
December 31, 2004 and
2003, and for each of the
years in the three-year
period ended December
31,2004, and

management s assessment
of the effectiveness of
internal control over
financial reporting as of
December 31, 2004 have
been incorporated by
reference herein and in the
registration statement in
reliance upon the reports of
KPMG LLP, independent
registered public
accounting firm,
incorporated by reference
herein, and upon the
authority of said firm as
experts in accounting and
auditing.

Table of Contents

Edgar Filing: Sunstone Hotel Investors, Inc. - Form SC 13D/A

74



35

Table of Contents

Edgar Filing: Sunstone Hotel Investors, Inc. - Form SC 13D/A

75



Table of Conten

PART II

Information Not
Required in Prospectus

Item 14. Other Expenses
of Issuance and
Distribution.

Set forth below is an
estimate of the
approximate amount of
fees and expenses payable
by the registrant in
connection with the
issuance and distribution of
the common stock
registered hereby.

Securities and

Exchange

Commission

Registration

Fee $2,764.77
Legal Fees

and Expenses $ 10,000*
Accounting

Fees and

Expenses $  7,000%
Miscellaneous $ 5,235.23

Total $ 25,000

* Estimated

Item 15. Indemnification
of Directors and Officers.

Regency Centers
Corporation s officers and
directors are and will be
indemnified under Florida
law and, the articles of
incorporation and by-laws
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of Regency Centers
Corporation.

The Florida Business
Corporation Act (the
Florida Act ), under which
Regency is organized,
permits a Florida
corporation to indemnify a
present or former director
or officer of the
corporation (and certain
other persons serving at the
request of the corporation
in related capacities) for
liabilities, including legal
expenses, arising by reason
of service in such capacity
if such person shall have
acted in good faith and in a
manner he reasonably
believed to be in or not
opposed to the best
interests of the corporation,
and in any criminal
proceeding if such person
had no reasonable cause to
believe his conduct was
unlawful. However, in the
case of actions brought by
or in the right of the
corporation, no
indemnification may be
made with respect to any
matter as to which such
director or officer shall
have been adjudged liable,
except in certain limited
circumstances.

Article X of Regency s
bylaws provides that
Regency shall indemnify
directors and executive
officers to the fullest extent
now or hereafter permitted
by the Florida Act. In
addition, Regency has
entered into
indemnification
agreements with its
directors and executive
officers in which it has
agreed to indemnify such
persons to the fullest extent
now or hereafter permitted
by the Florida Act.
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Item 16. Exhibits

The exhibits to this
Registration Statement are
listed in the Exhibit Index,
which appears immediately

after the signature page
and is incorporated herein
by this reference.

Item 17. Undertakings

(a) The undersigned
registrant hereby
undertakes:

(1) To file, during any
period in which offers or
sales are being made, a
post-effective amendment
to this registration
statement

(i) to include any
prospectus
required by
section
10(a)(3) of the
Securities Act
of 1933;

(ii) to reflect in the
prospectus any facts
or events arising after
the effective date of
the registration
statement (or the
most recent
post-effective
amendment thereof)
which, individually
or in the aggregate,
represent a
fundamental change
in the information set
forth in the
registration
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statement.
Notwithstanding the
foregoing, any
increase or decrease
in volume of
securities offered (if
the total dollar value
of securities offered
would not exceed that
which was registered)
and any deviation
from the low or high
end of the estimated
maximum offering
range may be
reflected in the form
of prospectus filed
with the Commission
pursuant to Rule
424(b) under the
Securities Act of
1933, if, in the
aggregate, the
changes in volume
and price represent
no more than a 20%
change in the
maximum aggregate
offering price set
forth in the
Calculation of
Registration Fee table
in the effective
registration
statement; and

(iii) to include any
material information
with respect to the
plan of distribution
not previously
disclosed in the
registration
statement or any
material change to
such information in
the registration
statement.

Provided, however, that
paragraphs (a)(1)(i) and
(a)(1)(ii) above do not
apply if the information
required to be included in a
post-effective amendment
by those paragraphs is
contained in periodic
reports filed with or
furnished to the
Commission by the
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registrant pursuant to
section 13 or 15(d) of the
Securities Exchange Act of
1934 that are incorporated
by reference in the
registration statement.

(2) That, for the purpose of
determining any liability
under the Securities Act of
1933, each such
post-effective amendment
shall be deemed to be a
new registration statement
relating to the securities
offered therein, and the
offering of such securities
at that time shall be
deemed to be the initial
bona fide offering thereof.

(3) To remove from
registration by means of a
post-effective amendment
any of the securities being

registered which remain
unsold at the termination
of the offering.

II-2
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(b) The undersigned
registrant hereby
undertakes that, for
purposes of determining
any liability under the
Securities Act of 1933,
each filing of the
registrant s annual report
pursuant to section
13(a) or section 15(d)
of the Securities
Exchange Act of 1934
(and, where applicable,
each filing of an
employee benefit plan s
annual report pursuant
to section 15(d) of the
Securities Exchange
Act of 1934) that is
incorporated by
reference in the
registration statement
shall be deemed to be a
new registration
statement relating to the
securities offered
therein, and the offering
of such securities at that
time shall be deemed to
be the initial bona fide
offering thereof.

(c)Insofar as
indemnification for
liabilities arising under
the Securities Act of
1933 may be permitted
to directors, officers and
controlling persons of
the registrant pursuant
to the foregoing
provisions, or
otherwise, the registrant
has been advised that in
the opinion of the
Commission such
indemnification is
against public policy as
expressed in the Act
and is, therefore,
unenforceable. In the
event that a claim for
indemnification against
such liabilities (other
than the payment by the
registrant of expenses
incurred or paid by a
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director, officer or
controlling person of
the registrant in the
successful defense of
any action, suit or
proceeding) is asserted
by such director, officer
or controlling person in
connection with the
securities being
registered, the registrant
will, unless in the
opinion of its counsel
the matter has been
settled by controlling
precedent, submit to a
court of appropriate
jurisdiction the question
whether such
indemnification by it is
against public policy as
expressed in the Act
and will be governed by
the final adjudication of
such issue.

II-3
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SIGNATURES

Pursuant to the
requirements of the
Securities Act of 1933, the
registrant certifies that it
has reasonable grounds to
believe that it meets all of
the requirements for filing
on Form S-3 and has duly
caused this Registration
Statement to be signed on
its behalf by the
undersigned, thereunto
duly authorized, in the City
of Jacksonville, State of
Florida, on June 15, 2005.

REGENCY
CENTERS

CORPORATION

By: /s/ Martin
E. Stein,
Jr.

Martin E.
Stein, Jr.,
Chairman
of the
Board and
Chief
Executive
Officer

SPECIAL POWER OF
ATTORNEY

KNOW ALL MEN BY
THESE PRESENTS, that
each person whose
signature appears on the
Signature Page to this
Registration Statement
constitutes and appoints
Martin E. Stein, Jr., Mary
Lou Fiala, Bruce M.
Johnson and J. Christian
Leavitt, and each or any of
them, his or her true and
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lawful attorneys-in-fact
and agents, with full power
of substitution and
resubstitution, for him or
her and in his or her name,
place and stead, in any and
all capacities, to sign any
and all amendments
(including post-effective
amendments) to this
Registration Statement,
including any amendment
or registration statement
filed pursuant to Rule 462,
and to file the same, with
all exhibits hereto, and
other documents in
connection therewith, with
the Securities and
Exchange Commission,
and grants unto said
attorneys-in-fact and
agents, full power and
authority to do and
perform each and every act
and thing requisite and
necessary to be done in
about the premises, as fully
to all intents and purposes
as he or she might or could
do in person, hereby
ratifying and confirming
all that said
attorneys-in-fact and
agents or his or her
substitute or substitutes
may lawfully do or cause
to be done by virtue
hereof.

Pursuant to the
requirements of the
Securities Act of 1933, this
Registration Statement has
been signed by the
following persons in the
capacities and on the dates
indicated.

Date: June /s/ Martin E.
15, 2005 Stein, Jr.

Martin E.
Stein, Jr.,
Chairman of
the
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Board and
Chief
Executive
Officer

Date: June /s/ Mary Lou
15,2005 Fiala

Mary Lou
Fiala,
President,
Chief
Operating
Officer and
Director

Date: June /s/ Bruce M.
15, 2005 Johnson

Bruce M.
Johnson,
Managing
Director,

Principal
Financial
Officer and
Director
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Date: June
15, 2005

Date: June
15, 2005

Date: June
15, 2005

Date: June
15, 2005

Date: June
15, 2005

Date: June
15, 2005

Date: June
15, 2005

nien

s/ J.
Christian
Leavitt

J. Christian
Leavitt,
Senior Vice
President,
Secretary,
Treasurer and
Principal
Accounting
Officer

/s/ Raymond
L. Bank

Raymond L.
Bank,
Director

/s/ C. Ronald

Blankenship

C. Ronald
Blankenship,
Director

/sl A.R.
Carpenter

A.R.
Carpenter,
Director

/s/ J. Dix
Druce, Jr.

J. Dix Druce,
Jr., Director

/s/ Douglas S.
Luke

Douglas S.
Luke,
Director

/s/ John C.
Schweitzer

John C.
Schweitzer,
Director
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Date: June /s/ Thomas
15, 2005 G. Wattles

Thomas G.
Wattles,
Director

Date: June /s/ Terry N.
15, 2005 Worrell

Terry N.
Worrell,
Director
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EXHIBIT INDEX

Sequential
Page No.

4.4 Restated
Articles of

Incorporation
1)

5.1 Opinion of
Foley &
Lardner LLP
as to the
legality of the
common
stock

8.

ju—

Opinion of
Foley &
Lardner LLP
as to tax
matters and
REIT
qualification

23.1 Consent of
Foley &
Lardner LLP
(included in
Opinion filed
as Exhibits
5.1 and 8.1)

23.2 Consent of
KPMG LLP

24.1 Powers of
Attorney
(included on
signature
page)

(Filed as an exhibit to the
Company s Form §-A
filed August 11, 2004
and incorporated herein
by reference.
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