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As of June 30, 2007, the aggregate market value of the Common Stock (based upon the closing price of the stock on the New York Stock
Exchange on such date) held by non-affiliates was approximately $556,548,000. Class B Common Stock is not traded on any exchange, is
restricted as to transfer or other disposition, but is convertible into Common Stock on a share-for-share basis. Upon such conversion, the
resulting shares of Common Stock are freely transferable and publicly traded. Assuming all 18,845,616 shares of outstanding Class B Common
Stock were converted into Common Stock, the aggregate market value of Common Stock held by non-affiliates on June 30, 2007 (based upon
the closing price of the stock on the New York Stock Exchange on such date) would have been approximately $653,319,000. Determination of
stock ownership by non-affiliates was made solely for the purpose of this requirement, and the Registrant is not bound by these determinations
for any other purpose.

DOCUMENTS INCORPORATED BY REFERENCE

1. Portions of the Company s Annual Report to Shareholders for the year ended December 31, 2007 (the 2007 Report ) are incorporated by
reference in Parts I and II of this report and filed as an exhibit to this report.

2. Portions of the Company s Definitive Proxy Statement for the Company s Annual Meeting of Shareholders (the 2008 Proxy Statement )
scheduled to be held on May 5, 2008 are incorporated by reference in Part III of this report.




Edgar Filing: TOOTSIE ROLL INDUSTRIES INC - Form 10-K

TABLE OF CONTENTS

ITEM 1. Business.

ITEM 1A.  Risk Factors

ITEM 1B. Unresolved Staff Comments

ITEM 2. Properties.

ITEM 3. Legal Proceedings.

ITEM 4. Submission of Matters to a Vote of Security Holders.

ITEMS. Market for Registrant s Common Equity, Related Stockholder Matters and Issuer Purchases of Equity Securities.
ITEM 6. Selected Financial Data.

ITEM 7. Management s Discussion and Analysis of Financial Condition and Results of Operations.
ITEM 7A Quantitative and Qualitative Disclosures About Market Risk

ITEM 8. Financial Statements and Supplementary Data.

ITEM 9. Changes in and Disagreements with Auditors on Accounting and Financial Disclosure.

ITEM 9A.  Controls And Procedures.

ITEM 9B Other Information

ITEM 10. Directors. Executive Officers and Corporate Governance.

ITEM 11. Executive Compensation.

ITEM 12. Security Ownership of Certain Beneficial Owners and Management and Related Stockholder Matters.
ITEM 13. Certain Relationships and Related Transactions. and Director Independence.

ITEM 14. Principal Accountant Fees and Services.

ITEM 15. Exhibits and Financial Statement Schedule.

10

10

11

11

11

11

12




Edgar Filing: TOOTSIE ROLL INDUSTRIES INC - Form 10-K

Forward-Looking Information

From time to time, in the Company s statements and written reports, including this report, the Company discusses its expectations regarding
future performance by making certain forward-looking statements. Forward-looking statements can be identified by the use of words such as

anticipated,  believe, expect, intend, estimate, project, and other words of similar meaning in connection with a discussion of future opera
financial performance and are subject to certain factors, risks, trends and uncertainties that could cause actual results and achievements to differ
materially from those expressed in the forward-looking statements. These forward-looking statements are based on currently available
competitive, financial and economic data and management s views and assumptions regarding future events. Such forward-looking statements
are inherently uncertain, and actual results may differ materially from those expressed or implied herein. Consequently, the Company wishes to
caution readers not to place undue reliance on any forward-looking statements. In connection with the safe harbor provisions of the Private
Securities Litigation Reform Act of 1995, factors, among others, which could cause future results to differ materially from the forward-looking
statements, expectations and assumptions expressed or implied herein include those set forth in the subsection entitled Risk Factors in

Management s Discussion and Analysis of Financial Condition and Results of Operations on Pages 10 and 11 of the 2007 Report, which
subsection is incorporated herein by reference and filed as an exhibit to this report. In addition, the Company s results may be affected by general
factors, such as economic conditions, political developments, currency exchange rates, interest and inflation rates, accounting standards, taxes,
and laws and regulations affecting the Company in markets where it competes and those factors described in Item 1A  Risk Factors and
elsewhere in this Annual Report on Form 10-K and in other Company filings with the Securities and Exchange Commission

PART I

ITEM 1. Business.

Tootsie Roll Industries, Inc. and its consolidated subsidiaries (the Company ) have been engaged in the manufacture and sale of confectionery
products for over 100 years. This is the only industry segment in which the Company operates and is its only line of business. The majority of
the Company s products are sold under the registered trademarks TOOTSIE ROLL, TOOTSIE ROLL POPS, CHILD S PLAY, CARAMEL
APPLE POPS, CHARMS, BLOW-POP, BLUE RAZZ, ZIP-A-DEE POPS, CELLA S, MASON DOTS, MASON CROWS, JUNIOR MINT,
CHARLESTON CHEW, SUGAR DADDY, SUGAR BABIES, ANDES, FLUFFY STUFF, DUBBLE BUBBLE, RAZZLES, CRY BABY and
NIK-L-NIP.

The Company s products are marketed in a variety of packages designed to be suitable for display and sale in different types of retail outlets.
They are distributed through approximately 100 candy and grocery brokers and by the Company itself to approximately 15,000 customers
throughout the United States. These customers include wholesale distributors of candy and groceries, supermarkets, variety stores, dollar stores,
chain grocers, drug chains, discount chains, cooperative grocery associations, warehouse and membership club stores, vending machine
operators, the U. S. military and fund-raising charitable organizations.
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The Company s principal markets are in the United States, Canada and Mexico. The Company s Mexican plant supplies a very small percentage
of the products marketed in the United States and Canada. The majority of production from the Company s Canadian plants is sold in the United
States.

The domestic confectionery business is highly competitive. The Company competes primarily with other manufacturers of bar candy, bagged
candy and bubble gum of the type sold in the above mentioned stores. Although accurate statistics are not available, the Company believes it is
among the ten largest domestic manufacturers in this field. In the markets in which the Company competes, the main forms of competition
comprise brand recognition as well as a fair price for our products at various retail price points.

The Company did not have a material backlog of firm orders at the end of the calendar years 2007 or 2006.

Packaging materials and ingredients used by the Company are readily obtainable from a number of suppliers at competitive prices. Prices for
refined corn products including corn syrup and dextrose were higher as significant amounts of corn and corn refining capacity have been
redirected to ethanol production. The prices of sugar, milk and vegetable oil, all of which are significant ingredients in the Company s products,
were higher in 2007 than in 2006 due to higher commodity costs. Packaging material costs, including films, cartons, and waxed paper, were
higher in 2007 as well. In our Canadian plants, labor and fringe benefits as well as certain packaging, ingredients and supplies purchased locally
translated to higher costs in 2007 due to the relative strength of the Canadian dollar. The Company continues to seek competitive bids to
leverage the high volume of annual purchases it makes of these items and to lower per unit costs. The Company has engaged in hedging
transactions, primarily in sugar, corn syrup and soybean oil and may do so in the future if and when advisable. From time to time, the Company
changes the size of certain of its products, which are usually sold at standard prices, to reflect significant changes in raw material costs.

The Company does not hold any material patents, licenses, franchises or concessions. The Company s major trademarks are registered in the
United States and in many other countries. Continued trademark protection is of material importance to the Company s business as a whole.

Although the Company does develop new products, including product line extensions for existing brands, the Company does not expend
material amounts of money on research or development activities.

The Company s compliance with Federal, State and local regulations which have been enacted or adopted regulating the discharge of materials
into the environment, or otherwise relating to the protection of the environment, has not had a material effect on the capital expenditures,
earnings or competitive position of the Company nor does the Company anticipate any such material effects from presently enacted or adopted
regulations.

The Company employs approximately 2,200 persons.
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The Company has found that its sales normally maintain a consistent level throughout the year except for a substantial upsurge in the third
quarter which reflects sales associated with Halloween. In anticipation of this high sales period, the Company generally begins its Halloween
inventory build-up in the second quarter of each year. The Company historically offers extended credit terms for sales made under Halloween
sales programs. Each year, after Halloween receivables have been collected, the Company invests such funds in various temporary cash
mvestments.

Revenues from Wal-Mart Stores, Inc. aggregated approximately 22.4%, 23.7% and 24.0% of net product sales during the years ended
December 31, 2007, 2006 and 2005, respectively. Although no other customer other than Wal-Mart Stores, Inc. accounted for more than 10% of
net sales, the loss of one or more significant customers could have a material adverse effect on the Company s business

For a summary of sales and long-lived assets of the Company by geographic area and additional information regarding the foreign subsidiaries
of the Company, see Note 9 of the Notes to Consolidated Financial Statements on Page 20 of the 2007 Report and on Page 4 of the 2007 Report
under the section entitled International. Note 9 and the aforesaid section are incorporated herein by reference.

Information regarding the Company s annual reports on Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K, and any
amendments to these reports, will be made available, free of charge, upon written request to Tootsie Roll Industries, Inc., 7401 South Cicero
Avenue, Chicago, Illinois 60629, Attention: Barry Bowen, Treasurer and Assistant Secretary. The Company does not make such reports
available on its website at www.tootsie.com because it believes that they are readily available from the Securities Exchange Commission at
www.sec.gov, and because the Company provides them free of charge upon request. Interested parties, including shareholders, may
communicate to the Board of Directors or any individual director in writing, by regular mail, addressed to the Board of Directors or an

individual director, in care of Tootsie Roll Industries, Inc., 7401 South Cicero Avenue, Chicago, Illinois 60629, Attention: Ellen R. Gordon,
President. If you wish to communicate directly with the Company s non-employee directors, please note that on the cover of the communication.

ITEM 1A. Risk Factors

Significant factors that could impact the Company s financial condition or results of operations include, without limitation, the following:

Changes in the price and availability of raw materials - The packaging materials and several of the principal ingredients used by
the Company are subject to price volatility. Although the Company engages in commodity hedging transactions and seeks to leverage
the high volume of its annual purchases, the Company may experience price increases in these raw materials that it may not be able to
offset, which could have an adverse impact on the Company s results of operations and financial condition. In addition, although the
Company has historically been able to procure sufficient supplies of raw materials, market conditions could change such that adequate
supplies might not be available.
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Changes in product performance and competition - The Company competes with other well-established manufacturers of
confectionery products. A failure of new or existing products to be favorably received, a failure to retain preferred shelf space at retail
or a failure to sufficiently counter aggressive competitive actions could have an adverse impact on the Company s results of operations
and financial condition.

Discounting and other competitive actions - Discounting and other competitive actions may make it more difficult for the Company
to maintain its operating margins.

Dependence on customers The Company s largest customer, Wal-Mart Stores, Inc., accounted for approximately 22.4% of net
product sales in 2007.The loss of Wal-Mart or one or more other large customers, or a material decrease in purchases by one or more
large customers, could result in decreased sales and adversely impact the Company s results of operations and financial condition.

Changes in consumer preferences and tastes - Failure to adequately anticipate and react to changing demographics, consumer
trends, consumer health concerns and product preferences could have an adverse impact on the Company s results of operations and
financial condition.

Governmental laws and regulations - Governmental laws and regulations, including food and drug laws, laws related to advertising
and marketing practices, accounting standards, taxation requirements, competition laws, employment laws and environmental laws,
both in and outside the U.S, could adversely impact the Company s results of operations and ability to compete in domestic or foreign
marketplaces.

Labor stoppages - To the extent the Company experiences any material labor stoppages, such disputes or strikes could negatively
affect shipments from suppliers or shipments of finished product.

Periodic impairment evaluations The Company has a significant amount of intangible assets, such as goodwill and trademarks, and
has adopted the Financial Accounting Standards Board issued Statement of Financial Accounting Standards ( SFAS ) No. 142,

Goodwill and Other Intangible Assets. Under SFAS No. 142, goodwill and indefinite lived intangible assets are not amortized but are
subject to an
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annual impairment evaluation. A write-down of any of the Company s intangible assets could materially and adversely impact its
results of operations.

An increase in the cost of energy could affect our profitability - Energy costs could continue to rise, which would result in higher
distribution, freight and other operating costs. The Company may not be able to offset these cost increases, which could have an
adverse impact on the Company s results of operations and financial condition.

Issues related to the quality and safety of our products, ingredients or packaging could cause a product recall, resulting in

harm to the Company s reputation and negatively impacting our operating results. Negative publicity associated with these types
of concerns, including a product recall relating to product contamination or product tampering, whether valid or not, could negatively
impact demand for our products. Costs associated with these potential actions, including a product recall and related litigation or fines,
and marketing costs relating to the re-launch of such products or brands, could negatively affect our operating results.

Operational interruptions relating to the implementation of new enterprise resource planning and supply chain computer
software could be disruptive to the Company s business. The Company is currently in the process of implementing new business
software systems to improve its operational efficiencies. Nonetheless, implementation of these new computer software systems over
the next two years does add risk, including the potential disruption of supply chain planning and activities relating to sales demand
forecasts, materials procurement, production planning, and customer shipments, all of which could negatively impact sales and profits.

Production interruptions The majority of the Company s products are manufactured in a single production facility on specialized
equipment. In the event of a disaster at a specific plant location it would be difficult to transfer production to other facilities in a timely
manner, which could result in loss of market share for the affected products.

International operations - While the countries in which the Company operates tend to be politically, socially and economically
stable, to the extent there is political or social unrest, civil war, terrorism or significant economic instability, the results of the
Company s business in such countries could be adversely impacted Currency exchange rate fluctuations between the U.S. dollar and
foreign currencies could have an adverse impact on the Company s results of operations and financial condition.
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The factors identified above are believed to be significant factors, but not necessarily all of the significant factors, that could impact our
business. Unpredictable or unknown factors could also have material effects on the Company.

Additional significant factors that may affect the Company s operations, performance and business results include the risks and uncertainties
listed from time to time in filings with the Securities and Exchange Commission and the risk factors or uncertainties listed herein or listed in any
document incorporated by reference herein.

ITEM 1B. Unresolved Staff Comments.
None.
ITEM 2. Propetrties.

The Company owns its principal plant and offices which are located in Chicago, Illinois in a building consisting of approximately 2,225,000
square feet which is utilized for offices, manufacturing and warehousing. In addition to owning the principal plant and warehousing facilities
mentioned above, the Company leases manufacturing and warehousing facilities at a second location in Chicago which comprises 138,000
square feet. The lease is renewable by the Company every five years through June, 2011. The Company also periodically leases additional
warehousing space at this second location as needed on a month to month basis.

The Company s other principal manufacturing facilities, all of which are owned, are:

Location Square Feet (a)

Covington, Tennessee 685,000

Cambridge, Massachusetts 142,000

Delevan, Wisconsin 162,000

Concord, Ontario, Canada 280,500 (b)

Mexico City, Mexico 90,000

(a) Square footage is approximate and includes production, warehousing and office space.

(b) Two facilities; a third owned facility, comprising 225,000 square feet of warehousing space, and which is excluded from the reported

totals above, is leased to a third party.

ITEM 2. Properties. 10
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The Company owns substantially all of the production machinery and equipment located in its plants. The Company also holds four commercial
real estate properties for investment which were acquired with the proceeds from a sale of surplus real estate in 2005.

11
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ITEM 3. Legal Proceedings.

There are no material pending legal proceedings known to the Company to which the Company or any of its subsidiaries is a party or of which
any of their property is the subject, and no penalties have been imposed by the Internal Revenue Service on the Company.

ITEM 4. Submission of Matters to a Vote of Security Holders.

No matters were submitted to a vote of the Company s shareholders through the solicitation of proxies or otherwise during the fourth quarter of
2007.

ADDITIONAL ITEM. Executive Officers of the Registrant.

See the information on Executive Officers set forth in the table in Part III, Item 10, Page 9 of this report, which is incorporated herein by
reference.

ITEM 3. Legal Proceedings. 12
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PART II
ITEM 5. Market for Registrant s Common Equity. Related Stockholder Matters and Issuer

Purchases of Equity Securities.

The Company s Common Stock is traded on the New York Stock Exchange. The Company s Class B Common Stock is subject to restrictions on
transferability and no market exists for such shares of Class B Common Stock. The Class B Common Stock is convertible at the option of the
holder into shares of Common Stock on a share-for-share basis. As of February 25, 2008, there were approximately 4,100 and 1,500 registered
holders of record of Common and Class B Common Stock, respectively. In addition, the Company estimates that as of February 25, 2008 there
were 18,000 and 5,000 beneficial holders of Common and Class B Common Stock, respectively. For information on the market price of, and
dividends paid with respect to, the Company s Common Stock, see the section entitled 2007-2006 Quarterly Summary of Tootsie Roll

Industries, Inc. Stock Price and Dividends Per Share which appears on Page 24 of the 200Report. This section is incorporated herein by
reference and filed as an exhibit to this report.

The following table sets forth information about the shares of Common Stock the Company repurchased on the open market during the quarter
ended December 31, 2007:

Total Number of Maximum Number (or
Approximate Dollar
Total Average Shares Purchased Value)
Number Price as Part of Publicly of Shares that May Yet
of Shares Paid per Announced Plans be Purchased Under the
Period Purchased Share or Programs Plans or Programs
Oct 1 to Oct 31 Not Applicable Not Applicable
Nov 1 to Nov 30 603,100 $ 24.11 Not Applicable Not Applicable
Dec 1 to Dec 31 41,800 $ 24.49 Not Applicable Not Applicable

Total 644,900 $ 24.13

While the Company does not have a formal or publicly announced stock repurchase program, the Company s Board of Directors periodically
authorizes a dollar amount for share repurchases. The treasurer executes share repurchase transactions according to these guidelines.

ITEM 6. Selected Financial Data.

See the section entitled Five Year Summary of Earnings and Financial Highlights which appears on Page 25 of the 2007 Report. This section is
incorporated herein by reference and filed as an exhibit to this report.

13
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ITEM 7. Management s Discussion and Analysis of Financial Condition and Results of
Operations.

See the section entitled Management s Discussion and Analysis of Financial Condition and Results of Operations on Pages 5-11 of the 2007
Report. This section is incorporated herein by reference and filed as an exhibit to this report.

ITEM 7. Management s Discussion and Analysis of Financial Condition 44d Resul
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ITEM 7A. Quantitative and Qualitative Disclosures About Market Risk.

See the section entitled Market Risks in the Management s Discussion and Analysis of Financial Condition and Results of Operations on
pages 9-10 of the 2007 Report. This section is incorporated herein by reference and filed as an exhibit to this report.

See also Note 1 of the Notes of Consolidated Financial Statements commencing on Page 16 of the 2007 Report, which is incorporated herein by
reference.

ITEM 8. Financial Statements and Supplementary Data.

The financial statements, together with the report thereon of PricewaterhouseCoopers LLP dated February 28, 2008, appearing on Pages 12-21
and 22 of the 2007 Report and the Quarterly Financial Data on Page 24 of the 2007 Report are incorporated by reference in this report. With the
exception of the aforementioned information and the information incorporated in Items 1, 5, 6, 7, 7A, and 9A, the 2007 Report is not to be
deemed filed as part of this report.

ITEM 9. Changes in and Disagreements with Auditors on Accounting and Financial
Disclosure.

None.

ITEM 9A. Controls And Procedures.

Disclosure Controls and Procedures

The Company s Chief Executive Officer and Chief Financial Officer have concluded, based on their evaluation as of the end of the period
covered by this report, that the Company s disclosure controls and procedures (as defined in Rule 13a-15(e) of the Securities Exchange Act of
1934, as amended (the Exchange Act ) ) are effective to ensure that information required to be disclosed in the reports that the Company files or
submits under the Exchange Act is (i) recorded, processed, summarized and reported within the time periods specified in the Securities and
Exchange Commission s rules and forms, and (ii) is accumulated and communicated to the Company s management, including its Chief
Executive Officer and Chief Financial Officer, as appropriate to allow timely decisions regarding required disclosure.

15
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Internal Control over Financial Reporting

(a) See Page 11 of the 2007 Report for Management s Report on Internal Control over Financial Reporting, which is incorporated herein by
reference.

(b) See Page 22 of the 2007 Report for the attestation report of the Company s independent registered public accounting firm, which is
incorporated herein by reference.

16
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(c) There were no changes in the Company s internal control over financial reporting during the quarter ended December 31, 2007 that have
materially affected, or are reasonably likely to materially affect, the Company s internal control over financial reporting.

ITEM 9B. Other Information.
None
PART III
ITEM 10. Directors. Executive Officers and Corporate Governance.

See the information with respect to the Directors of the Company which is set forth in the section entitled Election of Directors of the 2008
Proxy Statement, which section of the 2008 Proxy Statement is incorporated herein by reference. See the information in the section entitled

Section 16(a) Beneficial Ownership Reporting Compliance of the Company s 2008 Proxy Statement, which section is incorporated herein by
reference.

The following table sets forth the information with respect to the executive officers of the Company:

Name Position (1) Age
Melvin J. Gordon* Chairman of the Board and Chief Executive Officer (2) 88
Ellen R. Gordon* President and Chief Operating Officer (2) 76
G. Howard Ember Jr. Vice President/Finance 55
John W. Newlin Jr. Vice President/Manufacturing 70
Thomas E. Corr Vice President/Marketing and Sales 59
John P. Majors Vice President/Distribution 46
Barry P. Bowen Treasurer 52

*A member of the Board of Directors of the Company

1) All of the above named officers other than Mr. Majors have served in the positions set forth in the table as their principal
occupations for more than the past ten years. From January, 2000 until joining the Company in October, 2004 Mr. Majors was employed by The

ITEM 10. Directors, Executive Officers and Corporate Governance. 17
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Pepsi Bottling Group in various senior logistics management positions. Mr. and

10

18
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Mrs. Gordon also serve as President and Vice President, respectively of HDI Investment Corp., a family investment company.

2) Melvin J. Gordon and Ellen R. Gordon are husband and wife.

Code of Ethics

The Company has a Code of Business Conduct and Ethics, which applies to all of the Company s directors and employees, and which meets the
Securities Exchange Commission criteria for a code of ethics. The Code of Ethics is available on the Company s website, located at
www.tootsie.com, and the information in such Code of Conduct is available in print to any shareholder who requests a copy.

ITEM 11. Executive Compensation.

See the information set forth in the sections entitled Executive Compensation and Director Compensation of the Company s 2008 Proxy
Statement, which are incorporated herein by reference.

ITEM 12. Security Ownership of Certain Beneficial Owners and Management and Related
Stockholder Matters.

For information with respect to the beneficial ownership of the Company s Common Stock and Class B Common Stock by the beneficial owners

of more than 5% of said shares and by the management of the Company, see the sections entitled Ownership of Common Stock and Class B
Common Stock by Certain Beneficial Owners and Ownership of Common Stock and Class B Common Stock by Management of the 2008 Proxy
Statement. These sections of the 2008 Proxy Statement are incorporated herein by reference. The Company does not have any compensation

plans under which equity securities of the Company are authorized for issuance.

ITEM 13. Certain Relationships and Related Transactions. and Director Independence.

See the section entitled Related Person Transactions of the 2007 Proxy Statement, which is incorporated herein by reference.

Our board of directors has determined that our non-management directors, Messrs. Seibert and Bergeman and Ms. Lewis-Brent, are independent
under the New York Stock Exchange listing standards because they have no direct or indirect relationship with the Company other than through
their service on the Board of Directors

ITEM 11. Executive Compensation. 19
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ITEM 14. Principal Accountant Fees and Services.

See the section entitled Independent Auditor Fees and Services of the 2008 Proxy Statement, which is incorporated herein by reference.

11
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ITEM 15. Exhibits and Financial Statement Schedule.

(a) Financial Statements.

The following financial statements and schedule are filed as part of this report:

(§)) Financial Statements (filed herewith as part of Exhibit 13):

Report of Independent Registered Public Accounting Firm

Consolidated Statements of Earnings, Comprehensive Earnings and Retained Earnings for the three years ended December 31, 2007

Consolidated Statements of Cash Flows for the three years ended December 31, 2007

Consolidated Statements of Financial Position at December 31, 2007 and 2006

Notes to Consolidated Financial Statements

2) Financial Statement Schedule:

Report of Independent Registered Public Accounting Firm on Financial Statement Schedule

For the three years ended December 31, 2007  Valuation and Qualifying Accounts

All other schedules are omitted because they are not applicable or the required information is shown in the financial statements or notes thereto.

21
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3 Exhibits required by Iltem 601 of Regulation S-K:

See Index to Exhibits which appears following Financial Schedule II.

12

(3) Exhibits required by Item 601 of Regulation S-K:

22



Edgar Filing: TOOTSIE ROLL INDUSTRIES INC - Form 10-K

SIGNATURES

Pursuant to the requirements of Section 13 or 15 (d) of the Securities Exchange Act of 1934, Tootsie Roll Industries, Inc., has duly caused this
report to be signed on its behalf by the undersigned, thereunto duly authorized.

TOOTSIE ROLL INDUSTRIES, INC.

By: Melvin J. Gordon
Melvin J. Gordon, Chairman
of the Board of Directors
and Chief Executive Officer

Date: February 28, 2008

Pursuant to the requirements of the Securities Exchange Act of 1934, this report has been signed below by the following persons on behalf of the
registrant and in the capacities and on the dates indicated.

Melvin J. Gordon Chairman of the Board February 28, 2008
Melvin J. Gordon of Directors and Chief

Executive Officer (principal

executive officer)

Ellen R. Gordon Director, President February 28, 2008
Ellen R. Gordon and Chief Operating Officer
Barre A. Seibert Director February 28, 2008

Barre A. Seibert
Withdrawal of Preferred Shares

Upon surrender of depositary receipts at the principal office of the depositary, upon payment of any unpaid amount
due the depositary, and subject to the terms of the deposit agreement, the owner of the depositary shares evidenced
thereby is entitled to delivery of the number of whole preferred shares and all money and other property, if any,
represented by such depositary shares. Fractional preferred shares will not be issued. If the depositary receipts
delivered by the holder evidence a number of depositary shares in excess of the number of depositary shares
representing the number of whole preferred shares to be withdrawn, the depositary will deliver to such holder at the
same time a new depositary receipt evidencing such excess number of depositary shares. Holders of preferred shares
thus withdrawn will not thereafter be entitled to deposit such shares under the deposit agreement or to receive
depositary receipts evidencing depositary shares therefor.

Amendment and Termination of Deposit Agreement

The form of depositary receipt evidencing the depositary shares and any provision of the deposit agreement may at
any time and from time to time be amended by agreement between us and the depositary. However, any amendment
which materially and adversely alters the rights of the holders (other than any change in fees) of depositary shares will
not be effective unless such amendment has been approved by the holders of at least a majority of the depositary
shares then outstanding. No such amendment may impair the right, subject to the terms of the deposit agreement, of
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any owner of any depositary shares to surrender the depositary receipt evidencing such depositary shares with
instructions to the depositary to deliver to the holder of preferred shares and all money and other property, if any,
represented thereby, except in order to comply with mandatory provisions of applicable law.

The deposit agreement will be permitted to be terminated by us upon not less than 30 days prior written notice to the
applicable depositary if (i) such termination is necessary to preserve our qualification as a REIT or (ii) a majority of
each series of preferred shares affected by such termination consents to such termination, whereupon such depositary
will be required to deliver or make available to each holder of depositary receipts, upon surrender of the depositary
receipts held by such holder, such number of whole or fractional preferred shares as are represented by the depositary
shares evidenced by such depositary receipts together with any other property held by such depositary with respect to
such depositary receipts. We will agree that if the deposit agreement is terminated to preserve our qualification as a
REIT, then we will use our best efforts to list the preferred shares issued upon surrender of the related depositary
shares on a national securities exchange. In addition, the deposit agreement will automatically terminate if (i) all
outstanding depositary shares thereunder shall have been redeemed, (ii) there shall have been a final distribution in
respect of the related preferred shares in connection with any liquidation, dissolution or winding up of Lexington
Realty Trust and such distribution shall have been distributed to the holders of depositary receipts evidencing the
depositary shares representing such preferred shares or (iii) each preferred share shall have been converted into shares
of Lexington Realty Trust not so represented by depositary shares.
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Charges of Depositary

We will pay all transfer and other taxes and governmental charges arising solely from the existence of the depositary
arrangements. We will pay charges of the depositary in connection with the initial deposit of the preferred shares and
initial issuance of the depositary shares, and redemption of the preferred shares and all withdrawals of preferred shares
by owners of depositary shares. Holders of depositary receipts will pay transfer, income and other taxes and
governmental charges and certain other charges as are provided in the deposit agreement to be for their accounts. In
certain circumstances, the depositary may refuse to transfer depositary shares, may withhold dividends and
distributions and sell the depositary shares evidenced by such depositary receipt if such charges are not paid.

Miscellaneous

The depositary will forward to the holders of depositary receipts all reports and communications from us which are
delivered to the depositary and which we are required to furnish to the holders of the preferred shares. In addition, the
depositary will make available for inspection by holders of depositary receipts at the principal office of the depositary,
and at such other places as it may from time to time deem advisable, any reports and communications received from
us which are received by the depositary as the holder of preferred shares.

Neither we nor the depositary assumes any obligation or will be subject to any liability under the deposit agreement to
holders of depositary receipts other than for its negligence or willful misconduct. Neither we nor the depositary will be
liable if it is prevented or delayed by law or any circumstance beyond its control in performing its obligations under
the deposit agreement. The obligations of the Company and the depositary under the deposit agreement will be limited
to performance in good faith of their duties thereunder, and they will not be obligated to prosecute or defend any legal
proceeding in respect of any depositary shares or preferred shares unless satisfactory indemnity is furnished. We and
the depositary may rely on written advice of counsel or accountants, on information provided by holders of the
depositary receipts or other persons believed in good faith to be competent to give such information and on documents
believed to be genuine and to have been signed or presented by the proper party or parties. In the event the depositary
shall receive conflicting claims, requests or instructions from any holders of depositary receipts, on the one hand, and
we, on the other hand, the depositary shall be entitled to act on such claims, requests or instructions received from us.

Resignation and Removal of Depositary

The depositary may resign at any time by delivering to us notice of its election to do so, and we may at any time
remove the depositary, any such resignation or removal to take effect upon the appointment of a successor depositary
and its acceptance of such appointment. Such successor depositary must be appointed within 60 days after delivery of
the notice for resignation or removal and must be a bank or trust company having its principal office in the United
States of America and having a combined capital and surplus of at least $150,000,000.
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DESCRIPTION OF WARRANTS

We may issue warrants for the purchase of debt or equity securities described in this prospectus.

Warrants may be issued independently or together with any offered securities and may be attached to or separate from
such securities. Each series of warrants will be issued under a separate warrant agreement we will enter into with a
warrant agent specified in the agreement. The warrant agent will act solely as our agent in connection with the
warrants of that series and will not assume any obligation or relationship of agency or trust for or with any holders or
beneficial owners of warrants.

A prospectus supplement relating to any series of warrants being offered will include specific terms relating to the
offering. They will include, where applicable:

e the title of the warrants;
¢ the aggregate number of warrants;
e the price or prices at which the warrants will be issued,;
¢ the currencies in which the price or prices of the warrants may be payable;
o the designation, amount and terms of the offered securities purchasable upon exercise of the warrants;

¢ the designation and terms of the other offered securities, if any, with which the warrants are issued and the number

of warrants issued with the security;
e if applicable, the date on and after which the warrants and the offered securities purchasable upon exercise of the

warrants will be separately transferable;
e the price or prices at which, and currency or currencies in which, the offered securities purchasable upon exercise of

the warrants may be purchased;
¢ the date on which the right to exercise the warrants shall commence and the date on which the right shall expire;

¢ the minimum or maximum amount of the warrants which may be exercised at any one time;
¢ information with respect to book-entry procedures, if any;
¢ any listing of warrants on any securities exchange;
e if appropriate, a discussion of federal income tax consequences; and

¢ any other material term of the warrants, including terms, procedures and limitations relating to the exchange and

exercise of the warrants.

DESCRIPTION OF SUBSCRIPTION RIGHTS

The following is a general description of the terms of the subscription rights we may issue from time to time.
Particular terms of any subscription rights we offer will be described in the prospectus supplement relating to such
subscription rights.

We may issue subscription rights to purchase our common shares. These subscription rights may be issued
independently or together with any other security offered hereby and may or may not be transferable by the
shareholder receiving the subscription rights in such offering. In connection with any offering of subscription rights,
we may enter into a standby arrangement with one or more underwriters or other purchasers pursuant to which the
underwriters or other purchasers may be required to purchase any securities remaining unsubscribed for after such
offering.

The applicable prospectus supplement will describe the specific terms of any offering of subscription rights for which
this prospectus is being delivered, including the following:

e the price, if any, for the subscription rights;

¢ the exercise price payable for each common share upon the exercise of the subscription rights;
¢ the number of subscription rights issued to each shareholder;
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¢ the number and terms of the common shares which may be purchased per each subscription right;
o the extent to which the subscription rights are transferable;

any other terms of the subscription rights, including the terms, procedures and limitations relating to the exchange
and exercise of the subscription rights;
the date on which the right to exercise the subscription rights shall commence, and the date on which the
subscription rights shall expire;
the extent to which the subscription rights may include an over-subscription privilege with respect to unsubscribed
securities; and
if applicable, the material terms of any standby underwriting or purchase arrangement entered into by us in
connection with the offering of subscription rights.

The description in the applicable prospectus supplement of any subscription rights we offer will not necessarily be
complete and will be qualified in its entirety by reference to the applicable subscription rights certificate or
subscription rights agreement, which will be filed with the SEC if we offer subscription rights.
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DESCRIPTION OF UNITS

As specified in the applicable prospectus supplement, we may issue units consisting of one or more common shares,
preferred shares, debt securities, subscription rights, depositary shares, warrants or any combination of such securities.

The applicable prospectus supplement will specify the following terms of any units in respect of which this prospectus
is being delivered:

¢ the terms of the units and of any of the common shares, preferred shares, debt securities, warrants, subscription
rights or depositary shares comprising the units, including whether and under what circumstances the securities
comprising the units may be traded separately;
e a description of the terms of any unit agreement governing the units; and
e a description of the provisions for the payment, settlement, transfer or exchange of the units.

RESTRICTIONS ON TRANSFERS OF CAPITAL STOCK AND ANTI-TAKEOVER PROVISIONS
Restrictions Relating To REIT Status

For us to qualify as a REIT under the Code, among other things, not more than 50% in value of the outstanding shares
of our capital stock may be owned, directly or indirectly, by five or fewer individuals (defined in the Code to include
certain entities) during the last half of a taxable year, and such shares of our capital stock must be beneficially owned
by 100 or more persons during at least 335 days of a taxable year of 12 months or during a proportionate part of a
shorter taxable year (in each case, other than the first such year). To assist us in continuing to remain a qualified
REIT, our declaration of trust, subject to certain exceptions, provides that no holder may own, or be deemed to own
by virtue of the attribution provisions of the Code, more than 9.8% of our equity shares, defined as common shares or
preferred shares. We refer to this restriction as the Ownership Limit. Our board of trustees may exempt a person
from the Ownership Limit if evidence satisfactory to our board of trustees is presented that the changes in ownership
will not then or in the future jeopardize our status as a REIT. Any transfer of equity shares or any security convertible
into equity shares that would create a direct or indirect ownership of equity shares in excess of the Ownership Limit or
that would result in our disqualification as a REIT, including any transfer that results in the equity shares being owned
by fewer than 100 persons or results in us being “closely held” within the meaning of Section 856(h) of the Code, will
be null and void, and the intended transferee will acquire no rights to such equity shares. The foregoing restrictions
on transferability and ownership will not apply if our board of trustees determines that it is no longer in our best
interests to attempt to qualify, or to continue to qualify, as a REIT.

Equity shares owned, or deemed to be owned, or transferred to a shareholder in excess of the Ownership Limit, will
automatically be exchanged for an equal number of excess shares that will be transferred, by operation of law, to us as
trustee of a trust for the exclusive benefit of the transferees to whom such shares of our capital stock may be
ultimately transferred without violating the Ownership Limit. While the excess shares are held in trust, they will not
be entitled to vote, they will not be considered for purposes of any shareholder vote or the determination of a quorum
for such vote and, except upon liquidation, they will not be entitled to participate in dividends or other

distributions. Any dividend or distribution paid to a proposed transferee of excess shares prior to our discovery that
equity shares have been transferred in violation of the provisions of our declaration of trust will be repaid to us upon
demand. The excess shares are not treasury shares, but rather constitute a separate class of our issued and outstanding
shares. The original transferee-shareholder may, at any time the excess shares are held by us in trust, transfer the
interest in the trust representing the excess shares to any individual whose ownership of the equity shares exchanged
into such excess shares would be permitted under our declaration of trust, at a price not in excess of the price paid by
the original transferee-shareholder for the equity shares that were exchanged into excess shares, or, if the
transferee-shareholder did not give value for such shares, a price not in excess of the market price (as determined in
the manner set forth in our declaration of trust) on the date of the purported transfer. Immediately upon the transfer to

28



Edgar Filing: TOOTSIE ROLL INDUSTRIES INC - Form 10-K

the permitted transferee, the excess shares will automatically be exchanged for equity shares of the class from which
they were converted. If the foregoing transfer restrictions are determined to be void or invalid by virtue of any legal
decision, statute, rule or regulation, then the intended transferee of any excess shares may be deemed, at our option, to
have acted as an agent on our behalf in acquiring the excess shares and to hold the excess shares on our behalf.
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In addition to the foregoing transfer restrictions, we will have the right, for a period of 90 days during the time any
excess shares are held by us in trust, to purchase all or any portion of the excess shares from the original
transferee-shareholder for the lesser of the price paid for the equity shares by the original transferee-shareholder or the
market price (as determined in the manner set forth in our declaration of trust) of the equity shares on the date we
exercise our option to purchase. The 90-day period begins on the date on which we receive written notice of the
transfer or other event resulting in the exchange of equity shares for excess shares.

Each shareholder will be required, upon demand, to disclose to us in writing any information with respect to the
direct, indirect and constructive ownership of beneficial interests as our board of trustees deems necessary to comply
with the provisions of the Code applicable to REITs, to comply with the requirements of any taxing authority or
governmental agency or to determine any such compliance.

This Ownership Limit may have the effect of precluding an acquisition of control unless our board of trustees
determines that maintenance of REIT status is no longer in our best interests.

Authorized Capital

Under our declaration of trust, we have authority to issue up to 1,000,000,000 shares of beneficial interest, par value
$0.0001 per share, of which 400,000,000 shares are classified as common shares, 500,000,000 shares are classified as
excess stock and 100,000,000 shares are classified as preferred shares. We may issue such shares (other than reserved
shares) from time to time in the discretion of our board of trustees to raise additional capital, acquire assets, including
additional real properties, redeem or retire debt or for any other business purpose. In addition, the undesignated
preferred shares may be issued in one or more additional classes or series with such designations, preferences and
relative, participating, optional or other special rights including, without limitation, preferential dividend or voting
rights, and rights upon liquidation, as will be fixed by our board of trustees. Our board of trustees is authorized to
classify and reclassify any of our unissued shares of our beneficial interest by setting or changing, in any one or more
respects, the preferences, conversion or other rights, voting powers, restrictions, limitations as to dividends,
qualifications or terms or conditions of redemption of such shares. This authority includes, without limitation, subject
to the provisions of our declaration of trust, authority to classify or reclassify any unissued shares into a class or
classes of preferred shares, preference shares, special shares or other shares, and to divide and reclassify shares of any
class into one or more series of that class.

In some circumstances, the issuance of preferred shares, or the exercise by our board of trustees of its right to classify
or reclassify shares, could have the effect of deterring individuals or entities from making tender offers for our
common shares or seeking to change incumbent management.

Maryland Law

Business Combinations. Under Maryland law, “business combinations” between a Maryland real estate investment trust
and an interested shareholder or an affiliate of an interested shareholder are prohibited for five years after the most
recent date on which the interested shareholder becomes an interested shareholder. These business combinations

include a merger, consolidation, share exchange, or, in circumstances specified in the statute, an asset transfer or
issuance or reclassification of equity securities. An interested shareholder is defined as:

® any person who beneficially owns ten percent or more of the voting power of the trust’s shares; or

¢ an affiliate or associate of the trust who, at any time within the two-year period prior to the date in question, was the
beneficial owner of ten percent or more of the voting power of the then outstanding voting shares of the trust.
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A person is not an interested shareholder under the statute if the board of trustees approved in advance the transaction
by which he otherwise would have become an interested shareholder. However, in approving a transaction, the board
of trustees may provide that its approval is subject to compliance, at or after the time of approval, with any terms or
conditions determined by the board.

After the five-year prohibition, any business combination between the Maryland real estate investment trust and an
interested shareholder generally must be recommended by the board of trustees of the trust and approved by the
affirmative vote of at least:

e cighty percent of the votes entitled to be cast by holders of outstanding voting shares of the trust; and

e two-thirds of the votes entitled to be cast by holders of voting shares of the trust other than shares held by the
interested shareholder with whom or with whose affiliate the business combination is to be effected or held by an
affiliate or associate of the interested shareholder.

These super-majority vote requirements do not apply if the trust’s common shareholders receive a minimum price, as
defined under Maryland law, for their shares in the form of cash or other consideration in the same form as previously
paid by the interested shareholder for its shares.

The statute permits various exemptions from its provisions, including business combinations that are exempted by the
board of trustees prior to the time that the interested shareholder becomes an interested shareholder.

Our board of trustees has exempted Vornado Realty Trust and its affiliates, to a limited extent, from these restrictions.

The business combination statute may discourage others from trying to acquire control of us and increase the
difficulty of consummating any offer.

Control Share Acquisitions. Maryland law provides that control shares of a Maryland real estate investment trust
acquired in a control share acquisition have no voting rights except to the extent approved by a vote of two-thirds of
the votes entitled to be cast on the matter. Shares owned by the acquiror, by officers or by employees who are trustees
of the trust are excluded from shares entitled to vote on the matter. Control Shares are voting shares which, if
aggregated with all other shares owned by the acquiror or in respect of which the acquiror is able to exercise or direct
the exercise of voting power (except solely by virtue of a revocable proxy), would entitle the acquiror to exercise
voting power in electing trustees within one of the following ranges of voting power:

e one-tenth or more but less than one-third;
® one-third or more but less than a majority; or
® a majority or more of all voting power.
Control shares do not include shares the acquiring person is then entitled to vote as a result of having previously
obtained shareholder approval. A control share acquisition means the acquisition of control shares, subject to certain
exceptions.
A person who has made or proposes to make a control share acquisition may compel the board of trustees of the trust
to call a special meeting of shareholders to be held within 50 days of demand to consider the voting rights of the
shares. The right to compel the calling of a special meeting is subject to the satisfaction of certain conditions,

including an undertaking to pay the expenses of the meeting. If no request for a meeting is made, the trust may itself
present the question at any shareholders meeting.
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If voting rights are not approved at the meeting or if the acquiring person does not deliver an acquiring person
statement as required by the statute, then the trust may redeem for fair value any or all of the control shares, except
those for which voting rights have previously been approved. The right of the trust to redeem control shares is subject
to certain conditions and limitations. Fair value is determined, without regard to the absence of voting rights for the
control shares, as of the date of the last control share acquisition by the acquiror or of any meeting of shareholders at
which the voting rights of the shares are considered and not approved. If voting rights for control shares are approved
at a shareholders meeting and the acquirer becomes entitled to vote a majority of the shares entitled to vote, all other
shareholders may exercise appraisal rights. The fair value of the shares as determined for purposes of appraisal rights
may not be less than the highest price per share paid by the acquiror in the control share acquisition.
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The control share acquisition statute does not apply (a) to shares acquired in a merger, consolidation or share
exchange if the trust is a party to the transaction or (b) to acquisitions approved or exempted by the declaration of trust
or by-laws of the trust.

Our by-laws contain a provision exempting from the control share acquisition statute any and all acquisitions by any
person of our shares. There can be no assurance that this provision will not be amended or eliminated at any time in
the future.

Certain Elective Provisions of Maryland Law. Publicly-held Maryland statutory real estate investment trusts
(“Maryland REITs”) may elect to be governed by all or any part of Maryland law provisions relating to extraordinary
actions and unsolicited takeovers. The election to be governed by one or more of these provisions can be made by a
Maryland REIT in its declaration of trust or bylaws (“‘charter documents”) or by resolution adopted by its board of
trustees so long as the Maryland REIT has at least three trustees who, at the time of electing to be subject to the
provisions, are not:

e officers or employees of the Maryland REIT;
e persons seeking to acquire control of the Maryland REIT;
e trustees, officers, affiliates or associates of any person seeking to acquire control; or
® nominated or designated as trustees by a person seeking to acquire control.
Articles supplementary must be filed with the Maryland State Department of Assessments and Taxation if a Maryland
REIT elects to be subject to any or all of the provisions by board resolution or bylaw amendment. Shareholder

approval is not required for the filing of these articles supplementary.

The Maryland law provides that a Maryland REIT can elect to be subject to all or any portion of the following
provisions, notwithstanding any contrary provisions contained in that Maryland REIT’s existing charter documents:

Classified Board: The Maryland REIT may divide its board into three classes which, to the extent possible, will have
the same number of trustees, the terms of which will expire at the third annual meeting of shareholders after the
election of each class;

Two-thirds Shareholder Vote to Remove Trustees: The shareholders may remove any trustee only by the affirmative
vote of at least two-thirds of all votes entitled to be cast by the shareholders generally in the election of trustees;

Size of Board Fixed by Vote of Board: The number of trustees will be fixed only by resolution of the board;

Board Vacancies Filled by the Board for the Remaining Term: Vacancies that result from an increase in the size of
the board, or the death, resignation, or removal of a trustee, may be filled only by the affirmative vote of a majority of
the remaining trustees even if they do not constitute a quorum. Trustees elected to fill vacancies will hold office for
the remainder of the full term of the class of trustees in which the vacancy occurred, as opposed to until the next
annual meeting of shareholders, and until a successor is elected and qualified; and

Shareholder Calls of Special Meetings: Special meetings of shareholders may be called by the secretary of the

Maryland REIT only upon the written request of shareholders entitled to cast at least a majority of all votes entitled to
be cast at the meeting and only in accordance with procedures set out in the Maryland General Corporation Law.
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We have not elected to be governed by these specific provisions. However, our declaration of trust and/or by-laws, as
applicable, already provide for an 80% shareholder vote to remove trustees and then only for cause, and that the
number of trustees may be determined by a resolution of our Board, subject to a minimum number. In addition, we
can elect to be governed by any or all of the provisions of the Maryland law at any time in the future.
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UNITED STATES FEDERAL INCOME TAX CONSIDERATIONS

The following discussion summarizes the material United States federal income tax considerations to you as a
prospective holder of our common shares and assumes that you will hold such shares as capital assets (within the
meaning of Section 1221 of the Code). The following discussion is for general information purposes only, is not
exhaustive of all possible tax considerations and is not intended to be and should not be construed as tax advice. For
example, this summary does not give a detailed discussion of any state, local or foreign tax considerations. In
addition, this discussion is intended to address only those federal income tax considerations that are generally
applicable to all of our shareholders. It does not discuss all of the aspects of federal income taxation that may be
relevant to you in light of your particular circumstances or to certain types of shareholders who are subject to special
treatment under the federal income tax laws including, without limitation, regulated investment companies, insurance
companies, tax-exempt entities, financial institutions or broker-dealers, expatriates, persons subject to the alternative
minimum tax and partnerships or other pass through entities.

The information in this section is based on the Code, existing, temporary and proposed regulations under the Code, the
legislative history of the Code, current administrative rulings and practices of the Internal Revenue Service, or IRS,
and court decisions, all as of the date hereof. No assurance can be given that future legislation, regulations,
administrative interpretations and court decisions will not significantly change current law or adversely affect existing
interpretations of current law. Any such change could apply retroactively to transactions preceding the date of the
change. In addition, we have not received, and do not plan to request, any rulings from the IRS. Thus no assurance can
be provided that the statements set forth herein (which do not bind the IRS or the courts) will not be challenged by the
IRS or that such statements will be sustained by a court if so challenged. PROSPECTIVE HOLDERS OF OUR
COMMON SHARES ARE ADVISED TO CONSULT THEIR OWN TAX ADVISORS REGARDING THE
FEDERAL, STATE, LOCAL AND FOREIGN TAX CONSEQUENCES OF INVESTING IN OUR COMMON
SHARES IN LIGHT OF THEIR PARTICULAR CIRCUMSTANCES.

Taxation of the Company

General. We elected to be taxed as a REIT under Sections 856 through 860 of the Code, commencing with our
taxable year ended December 31, 1993. We believe that we have been organized, and have operated, in such a manner
so as to qualify for taxation as a REIT under the Code and intend to conduct our operations so as to continue to qualify
for taxation as a REIT. No assurance, however, can be given that we have operated in a manner so as to qualify or will
be able to operate in such a manner so as to remain qualified as a REIT. Qualification and taxation as a REIT depend
upon our ability to meet on a continuing basis, through actual annual operating results, the required distribution levels,
diversity of share ownership and the various qualification tests imposed under the Code discussed below, the results of
which will not be reviewed by counsel. Given the highly complex nature of the rules governing REITs, the ongoing
importance of factual determinations, and the possibility of future changes in our circumstances, no assurance can be
given that the actual results of our operations for any one taxable year have satisfied or will continue to satisfy such
requirements.

In connection with the initial filing of the Registration Statement of which this prospectus is a part, Paul, Hastings,
Janofsky & Walker LLP delivered an opinion that based on certain assumptions and factual representations that are
described in this section and in officer’s certificates provided by us, Concord Debt Holdings LLC and Concord Debt
Funding Trust (both subsidiaries in which we indirectly hold interests), commencing with our taxable year ended
December 31, 1993, we have been organized and operated in conformity with the requirements for qualification as a
REIT and our current and proposed method of operation will enable us to continue to meet the requirements for
qualification and taxation as a REIT. It must be emphasized that this opinion is based on various assumptions and is
conditioned upon certain representations made by us, Concord Debt Holdings LL.C and Concord Debt Funding Trust
as to factual matters including, but not limited to, those set forth herein, and those concerning our business and
properties as set forth in this prospectus. An opinion of counsel is not binding on the IRS or the courts.
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The following is a general summary of the Code provisions that govern the federal income tax treatment of a REIT
and its shareholders. These provisions of the Code are highly technical and complex. This summary is qualified in its
entirety by the applicable Code provisions, Treasury Regulations and administrative and judicial interpretations
thereof, all of which are subject to change prospectively or retroactively.

If we qualify for taxation as a REIT, we generally will not be subject to federal corporate income taxes on our net
income that is currently distributed to shareholders. This treatment substantially eliminates the “double taxation” (at the
corporate and shareholder levels) that generally results from investment in a corporation. However, we will be subject
to federal income tax as follows:

¢ First, we will be taxed at regular corporate rates on any undistributed REIT taxable income, including undistributed
net capital gains.

e Second, under certain circumstances, we may be subject to the “alternative minimum tax” on our items of tax
preference.

e Third, if we have (a) net income from the sale or other disposition of “foreclosure property,” which is, in general,
property acquired on foreclosure or otherwise on default on a loan secured by such real property or a lease of such
property, which is held primarily for sale to customers in the ordinary course of business or (b) other nonqualifying
income from foreclosure property, we will be subject to tax at the highest corporate rate on such income.

e Fourth, if we have net income from prohibited transactions such income will be subject to a 100% tax. Prohibited
transactions are, in general, certain sales or other dispositions of property held primarily for sale to customers in the
ordinary course of business other than foreclosure property.

e Fifth, if we should fail to satisfy the 75% gross income test or the 95% gross income test (as discussed below), but
nonetheless maintain our qualification as a REIT because certain other requirements have been met, we will be
subject to a 100% tax on an amount equal to (a) the gross income attributable to the greater of the amount by which
we fail the 75% gross income test or the amount by which 95% (90% for taxable years ending on or prior to
December 31, 2004) of our gross income exceeds the amount of income qualifying under the 95% gross income test
multiplied by (b) a fraction intended to reflect our profitability.

e Sixth, if we should fail to satisfy the asset tests (as discussed below) but nonetheless maintain our qualification as a
REIT because certain other requirements have been met and we do not qualify for a de minimis exception, we may
be subject to a tax that would be the greater of (a) $50,000; or (b) an amount determined by multiplying the highest
rate of tax for corporations by the net income generated by the assets for the period beginning on the first date of
the failure and ending on the day we dispose of the nonqualifying assets (or otherwise satisfy the requirements for
maintaining REIT qualification).

e Seventh, if we should fail to satisfy one or more requirements for REIT qualification, other than the 95% and 75%
gross income tests and other than the asset tests, but nonetheless maintain our qualification as a REIT because
certain other requirements have been met, we may be subject to a $50,000 penalty for each failure.

e FEighth, if we should fail to distribute during each calendar year at least the sum of (a) 85% of our REIT ordinary
income for such year, (b) 95% of our REIT capital gain net income for such year, and (c) any undistributed taxable
income from prior periods, we would be subject to a nondeductible 4% excise tax on the excess of such required
distribution over the amounts actually distributed.
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¢ Ninth, if we acquire any asset from a C corporation (i.e., a corporation generally subject to full corporate level tax)
in a transaction in which the basis of the asset in our hands is determined by reference to the basis of the asset (or
any other property) in the hands of the C corporation and we do not elect to be taxed at the time of the acquisition,
we would be subject to tax at the highest corporate rate if we dispose of such asset during the ten-year period
beginning on the date that we acquired that asset, to the extent of such property’s “built-in gain” (the excess of the fair
market value of such property at the time of our acquisition over the adjusted basis of such property at such time)
(we refer to this tax as the “Built-in Gains Tax”).

e Tenth, we will incur a 100% excise tax on transactions with a taxable REIT subsidiary that are not conducted on an
arm’s-length basis.

¢ Finally, if we own a residual interest in a real estate mortgage investment conduit, or “REMIC,” we will be taxable at
the highest corporate rate on the portion of any excess inclusion income that we derive from the REMIC residual
interests equal to the percentage of our shares that is held in record name by “disqualified organizations.” Similar
rules apply if we own an equity interest in a taxable mortgage pool. A “disqualified organization” includes the United
States, any state or political subdivision thereof, any foreign government or international organization, any agency
or instrumentality of any of the foregoing, any rural electrical or telephone cooperative and any tax-exempt
organization (other than a farmer’s cooperative described in Section 521 of the Code) that is exempt from income
taxation and from the unrelated business taxable income provisions of the Code. However, to the extent that we
own a REMIC residual interest or a taxable mortgage pool through a taxable REIT subsidiary, we will not be
subject to this tax. See the heading “Requirements for Qualification” below.

Requirements for Qualification. A REIT is a corporation, trust or association (1) that is managed by one or more
trustees or directors, (2) the beneficial ownership of which is evidenced by transferable shares, or by transferable
certificates of beneficial interest, (3) that would be taxable as a domestic corporation, but for Sections 856 through
859 of the Code, (4) that is neither a financial institution nor an insurance company subject to certain provisions of the
Code, (5) that has the calendar year as its taxable year, (6) the beneficial ownership of which is held by 100 or more
persons, (7) during the last half of each taxable year, not more than 50% in value of the outstanding stock of which is
owned, directly or indirectly, by five or fewer individuals (as defined in the Code to include certain entities), and (8)
that meets certain other tests, described below, regarding the nature of its income and assets. The Code provides that
conditions (1) through (5), inclusive, must be met during the entire taxable year and that condition (6) must be met
during at least 335 days of a taxable year of twelve (12) months, or during a proportionate part of a taxable year of less
than twelve (12) months.

We may redeem, at our option, a sufficient number of shares or restrict the transfer thereof to bring or maintain the
ownership of the shares in conformity with the requirements of the Code. In addition, our declaration of trust includes
restrictions regarding the transfer of our shares that are intended to assist us in continuing to satisfy requirements (6)
and (7). Moreover, if we comply with regulatory rules pursuant to which we are required to send annual letters to our
shareholders requesting information regarding the actual ownership of our shares, and we do not know, or exercising
reasonable diligence would not have known, whether we failed to meet requirement (7) above, we will be treated as
having met the requirement.

The Code allows a REIT to own wholly-owned corporate subsidiaries which are “qualified REIT subsidiaries.” The
Code provides that a qualified REIT subsidiary is not treated as a separate corporation, and all of its assets, liabilities
and items of income, deduction and credit are treated as assets, liabilities and items of income, deduction and credit of
the REIT. Thus, in applying the requirements described herein, our qualified REIT subsidiaries will be ignored, and
all assets, liabilities and items of income, deduction and credit of such subsidiaries will be treated as our assets,
liabilities and items of income, deduction and credit.
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For taxable years beginning on or after January 1, 2001, a REIT may also hold any direct or indirect interest in a
corporation that qualifies as a “taxable REIT subsidiary,” as long as the REIT’s aggregate holdings of taxable REIT
subsidiary securities do not exceed 20% of the value of the REIT’s total assets (for taxable years beginning after July
30, 2008, 25% of the value of the REIT’s total assets) at the close of each quarter. A taxable REIT subsidiary is a fully
taxable corporation that generally is permitted to engage in businesses (other than certain activities relating to lodging
and health care facilities), own assets, and earn income that, if engaged in, owned, or earned by the REIT, might
jeopardize REIT status or result in the imposition of penalty taxes on the REIT. To qualify as a taxable REIT
subsidiary, the subsidiary and the REIT must make a joint election to treat the subsidiary as a taxable REIT subsidiary.
A taxable REIT subsidiary also includes any corporation (other than a REIT or a qualified REIT subsidiary) in which
a taxable REIT subsidiary directly or indirectly owns more than 35% of the total voting power or value. See “Asset
Tests” below. A taxable REIT subsidiary will pay tax at regular corporate income rates on any taxable income it earns.
Moreover, the Code contains rules, including rules requiring the imposition of taxes on a REIT at the rate of 100% on
certain reallocated income and expenses, to ensure that contractual arrangements between a taxable REIT subsidiary
and its parent REIT are at arm’s-length.
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In the case of a REIT which is a partner in a partnership, Treasury Regulations provide that the REIT will be deemed
to own its proportionate share of each of the assets of the partnership and will be deemed to be entitled to the income
of the partnership attributable to such share for purposes of satisfying the gross income and assets tests (as discussed
below). In addition, the character of the assets and items of gross income of the partnership will retain the same
character in the hands of the REIT. Thus, our proportionate share (based on equity capital) of the assets, liabilities, and
items of gross income of the partnerships in which we own an interest are treated as our assets, liabilities and items of
gross income for purposes of applying the requirements described herein. The treatment described above also applies
with respect to the ownership of interests in limited liability companies or other entities that are treated as partnerships
for tax purposes.

A significant number of our investments are held through partnerships. If any such partnerships were treated as an
association, the entity would be taxable as a corporation and therefore would be subject to an entity level tax on its
income. In such a situation, the character of our assets and items of gross income would change and might preclude us
from qualifying as a REIT. We believe that each partnership in which we hold a material interest (either directly or
indirectly) is properly treated as a partnership for tax purposes (and not as an association taxable as a corporation).

Special rules apply to a REIT, a portion of a REIT, or a qualified REIT subsidiary that is a taxable mortgage pool. An
entity or portion thereof may be classified as a taxable mortgage pool under the Code if:

e substantially all of the assets consist of debt obligations or interests in debt obligations;

e more than 50% of those debt obligations are real estate mortgage loans or interests in real estate mortgage loans as
of specified testing dates;

¢ the entity has issued debt obligations that have two or more maturities; and

¢ the payments required to be made by the entity on its debt obligations “bear a relationship” to the payments to be
received by the entity on the debt obligations that it holds as assets.

Under Treasury Regulations, if less than 80% of the assets of an entity (or the portion thereof) consist of debt
obligations, these debt obligations are considered not to comprise “substantially all” of its assets, and therefore the entity
would not be treated as a taxable mortgage pool.

An entity or portion thereof that is classified as a taxable mortgage pool is generally treated as a taxable corporation
for federal income tax purposes. However, the portion of the REIT’s assets, held directly or through a qualified REIT
subsidiary, that qualifies as a taxable mortgage pool is treated as a qualified REIT subsidiary that is not subject to
corporate income tax and therefore the taxable mortgage pool classification does not change that treatment. The
classification of a REIT, qualified REIT subsidiary or portion thereof as a taxable mortgage pool could, however,
result in taxation of a REIT and certain of its shareholders as described below.

IRS guidance indicates that a portion of income from a taxable mortgage pool arrangement, if any, could be treated as
“excess inclusion income.” Excess inclusion income is an amount, with respect to any calendar quarter, equal to the
excess, if any, of (i) income allocable to the holder of a REMIC residual interest or taxable mortgage pool interest
over (ii) the sum of an amount for each day in the calendar quarter equal to the product of (a) the adjusted issue price
at the beginning of the quarter multiplied by (b) 120% of the long-term federal rate (determined on the basis of
compounding at the close of each calendar quarter and properly adjusted for the length of such quarter). Under the
recent guidance, such income would be allocated among our shareholders in proportion to dividends paid and,
generally, may not be offset by net operating losses of the shareholder, would be taxable to tax exempt shareholders
who are subject to the unrelated business income tax rules of the Code and would subject non-U.S. shareholders to a
30% withholding tax (without exemption or reduction of the withholding rate). To the extent that excess inclusion
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income is allocated from a taxable mortgage pool to any disqualified organizations that hold our shares, we may be
taxable on this income at the highest applicable corporate tax rate (currently 35%). Because this tax would be imposed
on the REIT, all of the REIT’s shareholders, including shareholders that are not disqualified organizations, would bear
a portion of the tax cost associated with the classification of any portion of our assets as a taxable mortgage pool.
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If we own less than 100% of the ownership interests in a subsidiary that is a taxable mortgage pool, the foregoing
rules would not apply. Rather, the subsidiary would be treated as a corporation for federal income tax purposes and
would potentially be subject to corporate income tax. In addition, this characterization would affect our REIT income
and asset test calculations and could adversely affect our ability to qualify as a REIT.

We have made and in the future intend to make investments or enter into financing and securitization transactions that
may give rise to our being considered to own an interest, directly or indirectly, in one or more taxable mortgage pools.
Prospective holders are urged to consult their own tax advisors regarding the tax consequences of the taxable
mortgage pool rules to them in light of their particular circumstances.

Income Tests. In order to maintain qualification as a REIT, we must satisfy annually certain gross income
requirements. First, at least 75% of our gross income (excluding gross income from prohibited transactions) for each
taxable year must be derived directly or indirectly from investments relating to real property or mortgages on real
property (including “rents from real property;” gain from the sale of real property other than property held for sale to
customers in the ordinary course of business; dividends from, and gain from the sale of shares of, other qualifying
REITs; certain interest described further below; and certain income derived from a REMIC) or from certain types of
qualified temporary investments. Second, at least 95% of our gross income (excluding gross income from prohibited
transactions) for each taxable year must be derived from income that qualifies under the foregoing 75% gross income
test, other types of dividends and interest, gain from the sale or disposition of stock or securities and certain other
specified sources. Any income from a hedging transaction entered into after December 31, 2004 that is clearly and
timely identified and hedges indebtedness incurred or to be incurred to acquire or carry real estate assets will not
constitute gross income, rather than being treated as qualifying or nonqualifying income, for purposes of the 95%
gross income test and, with respect to such hedging transactions entered into after July 30, 2008, for purposes of the
75% gross income test as well. For transactions entered into after July 30, 2008, a hedging transaction also includes a
transaction entered into to manage foreign currency risks with respect to items of income and gain (or any property
which generates such income or gain) that would be qualifying income under the 75% or 95% gross income tests, but
only if such transaction is clearly identified before the close of the day it was acquired, originated or entered into. In
addition, certain foreign currency gains recognized after July 30, 2008 will be excluded from gross income for
purposes of one or both of the gross income tests.

Rents received by us will qualify as “rents from real property” in satisfying the gross income requirements for a REIT
described above only if several conditions are met. First, the amount of rent must not be based in whole or in part on
the income or profits of any person. However, an amount received or accrued generally will not be excluded from the
term “rents from real property” solely by reason of being based on a fixed percentage or percentages of receipts or sales.
Second, the Code provides that rents received from a tenant will not qualify as “rents from real property” in satisfying
the gross income tests if we, or an owner of 10% or more of our shares, actually or constructively own 10% or more of
such tenant. Third, if rent attributable to personal property, leased in connection with a lease of real property, is

greater than 15% of the total rent received under the lease, then the portion of rent attributable to such personal
property (based on the ratio of fair market value of personal and real property) will not qualify as “rents from real
property.” Finally, in order for rents received to qualify as “rents from real property,” we generally must not operate or
manage the property (subject to a de minimis exception as described below) or furnish or render services to the tenants
of such property, other than through an independent contractor from whom we derive no revenue or through a taxable
REIT subsidiary. We may, however, directly perform certain services that are “usually or customarily rendered” in
connection with the rental of space for occupancy only and are not otherwise considered “rendered to the occupant” of
the property (“Permissible Services”).
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For our taxable years commencing on or after January 1, 1998, rents received generally will qualify as rents from real
property notwithstanding the fact that we provide services that are not Permissible Services so long as the amount
received for such services meets a de minimis standard. The amount received for “impermissible services” with respect
to a property (or, if services are available only to certain tenants, possibly with respect to such tenants) cannot exceed
one percent of all amounts received, directly or indirectly, by us with respect to such property (or, if services are
available only to certain tenants, possibly with respect to such tenants). The amount that we will be deemed to have
received for performing “impermissible services” will be the greater of the actual amounts so received or 150% of the
direct cost to us of providing those services.

We believe that substantially all of our rental income will be qualifying income under the gross income tests, and that
our provision of services will not cause the rental income to fail to be qualifying income under those tests.

Generally, interest on debt secured by a mortgage on real property or interests in real property qualifies for purposes
of satisfying the 75% gross income test described above. However, if the highest principal amount of a loan
outstanding during a taxable year exceeds the fair market value of the real property securing the loan as of the date the
REIT agreed to originate or acquire the loan, a proportionate amount of the interest income from such loan will not be
qualifying income for purposes of the 75% gross income test, but will be qualifying income for purposes of the 95%
gross income test. In addition, any interest amount that is based in whole or in part on the income or profits of any
person does not qualify for purposes of the foregoing 75% and 95% income tests except (a) amounts that are based on
a fixed percentage or percentages of receipts or sales and (b) amounts that are based on the income or profits of a
debtor, as long as the debtor derives substantially all of its income from the real property securing the debt from
leasing substantially all of its interest in the property, and only to the extent that the amounts received by the debtor
would be qualifying “rents from real property” if received directly by the REIT.

If a loan contains a provision that entitles a REIT to a percentage of the borrower’s gain upon the sale of the real
property securing the loan or a percentage of the appreciation in the property’s value as of a specific date, income
attributable to that loan provision will be treated as gain from the sale of the property securing the loan, which is
generally qualifying income for purposes of both gross income tests.

If we fail to satisfy one or both of the 75% or 95% gross income tests for any taxable year, we may nevertheless
qualify as a REIT for such year if such failure was due to reasonable cause and not willful neglect and we file a
schedule describing each item of our gross income for such taxable year in accordance with Treasury Regulations (and
for taxable years beginning on or before October 22, 2004, any incorrect information on the schedule was not due to
fraud with intent to evade tax). It is not possible, however, to state whether in all circumstances we would be entitled
to the benefit of this relief provision. Even if this relief provision applied, a 100% penalty tax would be imposed on
the amount by which we failed the 75% gross income test or the amount by which 95% (90% for taxable years ending
on or prior to December 31, 2004) of our gross income exceeds the amount of income qualifying under the 95% gross
income test (whichever amount is greater), multiplied by a fraction intended to reflect our profitability.

Subject to certain safe harbor exceptions, any gain (including certain foreign currency gain recognized after July 30,
2008) realized by us on the sale of any property held as inventory or other property held primarily for sale to
customers in the ordinary course of business will be treated as income from a prohibited transaction that is subject to a
100% penalty tax. Such prohibited transaction income may also have an adverse effect upon our ability to qualify as a
REIT. In June 2007, we announced a restructuring of our investment strategy, focusing on core and core plus

assets. While we believe that the dispositions of our assets pursuant to the restructuring of our investment strategy
should not be treated as prohibited transactions, and although we intend to conduct our operations so that we will not
be treated as holding our properties for sale, whether a particular sale will be treated as a prohibited transaction
depends on all the facts and circumstances with respect to the particular transaction. We have not sought and do not
intend to seek a ruling from the IRS regarding any dispositions. Accordingly, there can be no assurance that the IRS
will not successfully assert a contrary position with respect to our dispositions. If all or a significant portion of our
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dispositions were treated as prohibited transactions, we would incur a significant U.S. federal tax liability, which
could have a material adverse effect on our results of operations.
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We will be subject to tax at the maximum corporate rate on any income from foreclosure property (including certain
foreign currency gains and related deductions recognized after July 30, 2008), other than income that otherwise would
be qualifying income for purposes of the 75% gross income test, less expenses directly connected with the production
of that income. However, gross income from foreclosure property will qualify under the 75% and 95% gross income
tests. Foreclosure property is any real property, including interests in real property, and any personal property
incident to such real property (1) that is acquired by a REIT as the result of the REIT having bid on such property at
foreclosure, or having otherwise reduced such property to ownership or possession by agreement or process of law,
after there was a default or default was imminent on a lease of such property or on indebtedness that such property
secured; (2) for which the related loan was acquired by the REIT at a time when the default was not imminent or
anticipated; and (3) for which the REIT makes a proper election to treat the property as foreclosure property. Any
gain from the sale of property for which a foreclosure property election has been made will not be subject to the 100%
tax on gains from prohibited transactions described above, even if the property would otherwise constitute inventory
or dealer property.

A REIT will not be considered to have foreclosed on a property where the REIT takes control of the property as a
mortgagee-in-possession and cannot receive any profit or sustain any loss except as a creditor of the mortgagor.
Property generally ceases to be foreclosure property at the end of the third taxable year following the taxable year in
which the REIT acquired the property, unless a longer extension is granted by the Secretary of the Treasury or the
grace period terminates earlier due to certain nonqualifying income or activities generated with respect to the property.

Asset Tests. At the close of each quarter of our taxable year, we must also satisfy the following tests relating to the
nature of our assets. At least 75% of the value of our total assets, including our allocable share of assets held by
partnerships in which we own an interest, must be represented by real estate assets, stock or debt instruments held for
not more than one year purchased with the proceeds of an offering of equity securities or a long-term (at least five
years) public debt offering by us, cash, cash items (including certain receivables) and government securities. For this
purpose, real estate assets include interests in real property, such as land, buildings, leasehold interests in real

property, stock of other corporations that qualify as REITs, and certain kinds of mortgage-backed securities (including
regular or residual interests in a REMIC to the extent provided in the Code) and mortgage loans. In addition, not more
than 25% of our total assets may be represented by securities other than those in the 75% asset class. Not more than
20% of the value of our total assets (for taxable years beginning after July 30, 2008, 25% of the value of our total
assets) may be represented by securities of one or more taxable REIT subsidiaries (as defined above under
“Requirements for Qualification”). Except for investments included in the 75% asset class, securities in a taxable REIT
subsidiary or qualified REIT subsidiary and certain partnership interests and debt obligations, (1) not more than 5% of
the value of our total assets may be represented by securities of any one issuer (the “5% asset test”), (2) we may not hold
securities that possess more than 10% of the total voting power of the outstanding securities of a single issuer (the

“10% voting securities test”) and (3) we may not hold securities that have a value of more than 10% of the total value of
the outstanding securities of any one issuer (the “10% value test”).

The following assets are not treated as “‘securities” held by us for purposes of the 10% value test (i) “straight debt” meeting
certain requirements, unless we hold (either directly or through our “controlled” taxable REIT subsidiaries) certain other
securities of the same corporate or partnership issuer that have an aggregate value greater than 1% of such issuer’s
outstanding securities; (ii) loans to individuals or estates; (iii) certain rental agreements calling for deferred rents or
increasing rents that are subject to Section 467 of the Code, other than with certain related persons; (iv) obligations to
pay us amounts qualifying as “rents from real property” under the 75% and 95% gross income tests; (v) securities issued
by a state or any political subdivision of a state, the District of Columbia, a foreign government, any political
subdivision of a foreign government, or the Commonwealth of Puerto Rico, but only if the determination of any
payment received or accrued under the security does not depend in whole or in part on the profits of any person not
described in this category, or payments on any obligation issued by such an entity; (vi) securities issued by another
qualifying REIT; and (vii) other arrangements identified in Treasury Regulations (which have not yet been issued or
proposed). In addition, any debt instrument issued by a partnership will not be treated as a “security” under the 10%
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value test if at least 75% of the partnership’s gross income (excluding gross income from prohibited transactions) is
derived from sources meeting the requirements of the 75% gross income test. If the partnership fails to meet the 75%
gross income test, then the debt instrument issued by the partnership nevertheless will not be treated as a “security” to
the extent of our interest as a partner in the partnership. Also, in looking through any partnership to determine our
allocable share of any securities owned by the partnership, our share of the assets of the partnership, solely for
purposes of applying the 10% value test in taxable years beginning on or after January 1, 2005, will correspond not
only to our interest as a partner in the partnership but also to our proportionate interest in certain debt securities issued
by the partnership.
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Through our investment in Concord Debt Holdings LL.C, we may hold mezzanine loans that are secured by equity
interests in a non-corporate entity that directly or indirectly owns real property. IRS Revenue Procedure 2003-65
provides a safe harbor pursuant to which a mezzanine loan to such a non-corporate entity, if it meets each of the
requirements contained in the Revenue Procedure, will be treated by the IRS as a real estate asset for purposes of the
REIT asset tests, and interest derived from it will be treated as qualifying mortgage interest for purposes of the 75%
gross income test. Although the Revenue Procedure provides a safe harbor on which taxpayers may rely, it does not
prescribe rules of substantive tax law. Moreover, not all of the mezzanine loans that we hold meet all of the
requirements for reliance on this safe harbor. We have invested, and intend to continue to invest, in mezzanine loans
in a manner that will enable us to continue to satisfy the gross income and asset tests.

We may also hold through our investment in Concord Debt Holdings LLC certain participation interests, or “B-Notes,”
in mortgage loans and mezzanine loans originated by other lenders. A B-Note is an interest created in an underlying
loan by virtue of a participation or similar agreement, to which the originator of the loan is a party, along with one or
more participants. The borrower on the underlying loan is typically not a party to the participation agreement. The
performance of a participant’s investment depends upon the performance of the underlying loan, and if the underlying
borrower defaults, the participant typically has no recourse against the originator of the loan. The originator often
retains a senior position in the underlying loan, and grants junior participations, which will be a first loss position in
the event of a default by the borrower. The appropriate treatment of participation interests for federal income tax
purposes is not entirely certain. We believe that we have invested, and intend to continue to invest, in participation
interests that qualify as real estate assets for purposes of the asset tests, and that generate interest that will be treated as
qualifying mortgage interest for purposes of the 75% gross income test, but no assurance can be given that the IRS
will not challenge our treatment of these participation interests.

We believe that substantially all of our assets consist of (1) real properties, (2) stock or debt investments that earn
qualified temporary investment income, (3) other qualified real estate assets, including qualifying REITs, and (4) cash,
cash items and government securities. We also believe that the value of our securities in our taxable REIT
subsidiaries will not exceed 20% of the value of our total assets (or, beginning with our 2009 taxable year, 25% of the
value of our total assets). We may also invest in securities of other entities, provided that such investments will not
prevent us from satisfying the asset and income tests for REIT qualification set forth above. If any interest we hold in
any REIT (including Concord Debt Funding Trust) or other category of permissible investment described above does
not qualify as such, we would be subject to the 5% asset test and the 10% voting securities and value tests with respect
to such investment.

After initially meeting the asset tests at the close of any quarter, we will not lose our status as a REIT for failure to
satisfy the asset tests at the end of a later quarter solely by reason of changes in asset values (including, for taxable
years beginning after July 30, 2008, discrepancies caused solely by a change in the foreign currency exchange rate
used to value a foreign asset). If we inadvertently fail one or more of the asset tests at the end of a calendar quarter
because we acquire securities or other property during the quarter, we can cure this failure by disposing of sufficient
nonqualifying assets within 30 days after the close of the calendar quarter in which it arose. If we were to fail any of
the asset tests at the end of any quarter without curing such failure within 30 days after the end of such quarter, we
would fail to qualify as a REIT, unless we were to qualify under certain relief provisions enacted in 2004. Under one
of these relief provisions, if we were to fail the 5% asset test, the 10% voting securities test, or the 10% value test, we
nevertheless would continue to qualify as a REIT if the failure was due to the ownership of assets having a total value
not exceeding the lesser of 1% of our assets at the end of the relevant quarter or $10,000,000, and we were to dispose
of such assets (or otherwise meet such asset tests) within six months after the end of the quarter in which the failure
was identified. If we were to fail to meet any of the REIT asset tests for a particular quarter, but we did not qualify for
the relief for de minimis failures that is described in the preceding sentence, then we would be deemed to have
satisfied the relevant asset test if: (i) following our identification of the failure, we were to file a schedule with a
description of each asset that caused the failure; (ii) the failure was due to reasonable cause and not due to willful
neglect; (iii) we were to dispose of the non-qualifying asset (or otherwise meet the relevant asset test) within six

48



Edgar Filing: TOOTSIE ROLL INDUSTRIES INC - Form 10-K

months after the last day of the quarter in which the failure was identified, and (iv) we were to pay a penalty tax equal
to the greater of $50,000, or the highest corporate tax rate multiplied by the net income generated by the
non-qualifying asset during the period beginning on the first date of the failure and ending on the date we dispose of
the asset (or otherwise cure the asset test failure). These relief provisions will be available to us in our taxable years
beginning on or after January 1, 2005, although it is not possible to predict whether in all circumstances we would be
entitled to the benefit of these relief provisions.
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Annual Distribution Requirement. With respect to each taxable year, we must distribute to our shareholders as
dividends (other than capital gain dividends) at least 90% of our taxable income. Specifically, we must distribute an
amount equal to (1) 90% of the sum of our “REIT taxable income” (determined without regard to the deduction for
dividends paid and by excluding any net capital gain), and any after-tax net income from foreclosure property, minus
(2) the sum of certain items of “excess noncash income” such as income attributable to leveled stepped rents,
cancellation of indebtedness and original issue discount. REIT taxable income is generally computed in the same
manner as taxable income of ordinary corporations, with several adjustments, such as a deduction allowed for
dividends paid, but not for dividends received.

We will be subject to tax on amounts not distributed at regular United States federal corporate income tax rates. In
addition, a nondeductible 4% excise tax is imposed on the excess of (1) 85% of our ordinary income for the year plus
95% of capital gain net income for the year and the undistributed portion of the required distribution for the prior year
over (2) the actual distribution to shareholders during the year (if any). Net operating losses generated by us may be
carried forward but not carried back and used by us for 15 years (or 20 years in the case of net operating losses
generated in our tax years commencing on or after January 1, 1998) to reduce REIT taxable income and the amount
that we will be required to distribute in order to remain qualified as a REIT. As a REIT, our net capital losses may be
carried forward for five years (but not carried back) and used to reduce capital gains.

In general, a distribution must be made during the taxable year to which it relates to satisfy the distribution test and to
be deducted in computing REIT taxable income. However, we may elect to treat a dividend declared and paid after the
end of the year (a “subsequent declared dividend”) as paid during such year for purposes of complying with the
distribution test and computing REIT taxable income, if the dividend is (1) declared before the regular or extended
due date of our tax return for such year and (2) paid not later than the date of the first regular dividend payment made
after the declaration, but in no case later than 12 months after the end of the year. For purposes of computing the
nondeductible 4% excise tax, a subsequent declared dividend is considered paid when actually distributed.
Furthermore, any dividend that is declared by us in October, November or December of a calendar year, and payable
to shareholders of record as of a specified date in such quarter of such year will be deemed to have been paid by us
(and received by shareholders) on December 31 of such calendar year, but only if such dividend is actually paid by us
in January of the following calendar year.

For purposes of complying with the distribution test for a taxable year as a result of an adjustment in certain of our
items of income, gain or deduction by the IRS or us, we may be permitted to remedy such failure by paying a
“deficiency dividend” in a later year together with interest. Such deficiency dividend may be included in our deduction
of dividends paid for the earlier year for purposes of satisfying the distribution test. For purposes of the nondeductible
4% excise tax, the deficiency dividend is taken into account when paid, and any income giving rise to the deficiency
adjustment is treated as arising when the deficiency dividend is paid.

The IRS has published guidance providing temporary relief for a publicly-traded REIT to satisfy the annual
distribution requirement with distributions consisting of its stock and at least a minimum percentage of cash. Pursuant
to this IRS guidance, a REIT may treat the entire amount of a distribution consisting of both stock and cash as a
qualifying distribution for purposes of the annual distribution requirement provided that such distribution is declared
on or after January 1, 2008 and the following requirements are met: (1) the distribution is made by the REIT to its
shareholders with respect to its stock; (2) stock of the REIT is publicly traded on an established securities market in
the United States; (3) the distribution is declared with respect to a taxable year ending on or before December 31,
2009; (4) pursuant to such declaration, each shareholder may elect to receive its proportionate share of the declared
distribution in either money or stock of the REIT of equivalent value, subject to a limitation on the amount of money
to be distributed in the aggregate to all shareholders (the “Cash Limitation™), provided that — (a) such Cash Limitation is
not less than 10% of the aggregate declared distribution, and (b) if too many shareholders elect to receive money, each
shareholder electing to receive money will receive a pro rata amount of money corresponding to the shareholder’s
respective entitlement under the declaration, but in no event will any shareholder electing to receive money receive
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less than 10% of the shareholder’s entire entitlement under the declaration in money; (5) the calculation of the number
of shares to be received by any shareholder will be determined, as close as practicable to the payment date, based upon
a formula utilizing market prices that is designed to equate in value the number of shares to be received with the

amount of money that could be received instead; and (6) with respect to any shareholder participating in a dividend
reinvestment plan (“DRIP”), the DRIP applies only to the extent that, in the absence of the DRIP, the shareholder would
have received the distribution in money under subsection (4) above.

We believe that we have distributed and intend to continue to distribute to our shareholders in a timely manner such
amounts sufficient to satisfy the annual distribution requirements. However, it is possible that timing differences
between the accrual of income and its actual collection, and the need to make nondeductible expenditures (such as
capital improvements or principal payments on debt) may cause us to recognize taxable income in excess of our net
cash receipts, thus increasing the difficulty of compliance with the distribution requirement. In addition, excess
inclusion income might be non-cash accrued income, or “phantom” taxable income, which could therefore adversely
affect our ability to satisfy our distribution requirements. In order to meet the distribution requirement, we might find
it necessary to arrange for short-term, or possibly long-term, borrowings.
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Failure to Qualify. Commencing with our taxable year beginning January 1, 2005, if we were to fail to satisfy one or
more requirements for REIT qualification, other than an asset or income test violation of a type for which relief is
otherwise available as described above, we would retain our REIT qualification if the failure was due to reasonable
cause and not willful neglect, and if we were to pay a penalty of $50,000 for each such failure. It is not possible to
predict whether in all circumstances we would be entitled to the benefit of this relief provision. If we fail to qualify as
a REIT for any taxable year, and if certain relief provisions of the Code do not apply, we would be subject to federal
income tax (including applicable alternative minimum tax) on our taxable income at regular corporate rates.
Distributions to shareholders in any year in which we fail to qualify will not be deductible from our taxable income
nor will they be required to be made. As a result, our failure to qualify as a REIT would reduce the cash available for
distribution by us to our shareholders. In addition, if we fail to qualify as a REIT, all distributions to shareholders will
be taxable as ordinary income, to the extent of our current and accumulated earnings and profits. Subject to certain
limitations of the Code, corporate distributees may be eligible for the dividends-received deduction and shareholders
taxed as individuals may be eligible for a reduced tax rate on “qualified dividend income” from regular C corporations.

If our failure to qualify as a REIT is not due to reasonable cause but results from willful neglect, we would not be
permitted to elect REIT status for the four taxable years after the taxable year for which such disqualification is
effective. In the event we were to fail to qualify as a REIT in one year and subsequently requalify in a later year, we
may elect to recognize taxable income based on the net appreciation in value of our assets as a condition to
requalification. In the alternative, we may be taxed on the net appreciation in value of our assets if we sell properties
within ten years of the date we requalify as a REIT under federal income tax laws.

Taxation of Shareholders

As used herein, the term “U.S. shareholder” means a beneficial owner of our common shares who (for United States
federal income tax purposes) (1) is a citizen or resident of the United States, (2) is a corporation or other entity treated
as a corporation for federal income tax purposes created or organized in or under the laws of the United States or of
any political subdivision thereof, (3) is an estate the income of which is subject to United States federal income
taxation regardless of its source or (4) is a trust whose administration is subject to the primary supervision of a United
States court and which has one or more United States persons who have the authority to control all substantial
decisions of the trust or a trust that has a valid election to be treated as a U.S. person pursuant to applicable Treasury
Regulations. As used herein, the term “non U.S. shareholder” means a beneficial owner of our common shares who is
not a U.S. shareholder or a partnership.

If a partnership (including any entity treated as a partnership for U.S. federal income tax purposes) is a shareholder,
the tax treatment of a partner in the partnership generally will depend upon the status of the partner and the activities
of the partnership. A shareholder that is a partnership and the partners in such partnership should consult their own tax
advisors concerning the U.S. federal income tax consequences of acquiring, owning and disposing of our common
shares.
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Taxation of Taxable U.S. Shareholders.

As long as we qualify as a REIT, distributions made to our U.S. shareholders out of current or accumulated earnings
and profits (and not designated as capital gain dividends) will be taken into account by them as ordinary income and
corporate shareholders will not be eligible for the dividends-received deduction as to such amounts. For purposes of
computing our earnings and profits, depreciation for depreciable real estate will be computed on a straight-line basis
over a 40-year period. For purposes of determining whether distributions on the shares constitute dividends for tax
purposes, our earnings and profits will be allocated first to distributions with respect to the Series B Preferred Shares,
Series C Preferred Shares, Series D Preferred Shares and all other series of preferred shares that are equal in rank as to
distributions and upon liquidation with the Series B Preferred Shares, Series C Preferred Shares and Series D
Preferred Shares, and second to distributions with respect to our common shares. There can be no assurance that we
will have sufficient earnings and profits to cover distributions on any common shares. Certain “qualified dividend
income” received by domestic non-corporate shareholders in taxable years prior to 2011 is subject to tax at the same
tax rates as long-term capital gain (generally a maximum rate of 15% for such taxable years). Dividends paid by a
REIT generally do not qualify as “qualified dividend income” because a REIT is not generally subject to federal income
tax on the portion of its REIT taxable income distributed to its shareholders. Therefore, our dividends will continue to
be subject to tax at ordinary income rates, subject to two narrow exceptions. Under the first exception, dividends
received from a REIT may be treated as “qualified dividend income” eligible for the reduced tax rates to the extent that
the REIT itself has received qualified dividend income from other corporations (such as taxable REIT subsidiaries) in
which the REIT has invested. Under the second exception, dividends paid by a REIT in a taxable year may be treated
as qualified dividend income in an amount equal to the sum of (i) the excess of the REIT’s “REIT taxable income” for
the preceding taxable year over the corporate-level federal income tax payable by the REIT for such preceding taxable
year and (ii) the excess of the REIT’s income that was subject to the Built-in Gains Tax (as described above) in the
preceding taxable year over the tax payable by the REIT on such income for such preceding taxable year. We do not
expect to distribute a material amount of qualified dividend income, if any.

Distributions that are properly designated as capital gain dividends will be taxed as gains from the sale or exchange of
a capital asset held for more than one year (to the extent they do not exceed our actual net capital gain for the taxable
year) without regard to the period for which the shareholder has held its shares. However, corporate shareholders may
be required to treat up to 20% of certain capital gain dividends as ordinary income under the Code. Capital gain
dividends, if any, will be allocated among different classes of shares in proportion to the allocation of earnings and
profits discussed above.

Distributions in excess of our current and accumulated earnings and profits will constitute a non-taxable return of
capital to a shareholder to the extent that such distributions do not exceed the adjusted basis of the shareholder’s
shares, and will result in a corresponding reduction in the shareholder’s basis in the shares. Any reduction in a
shareholder’s tax basis for its shares will increase the amount of taxable gain or decrease the deductible loss that will
be realized upon the eventual disposition of the shares. We will notify shareholders at the end of each year as to the
portions of the distributions which constitute ordinary income, capital gain or a return of capital. Any portion of such
distributions that exceeds the adjusted basis of a U.S. shareholder’s shares will be taxed as capital gain from the
disposition of shares, provided that the shares are held as capital assets in the hands of the U.S. shareholder.

Aside from the different income tax rates applicable to ordinary income and capital gain dividends for noncorporate
taxpayers, regular and capital gain dividends from us will be treated as dividend income for most other federal income
tax purposes. In particular, such dividends will be treated as “portfolio” income for purposes of the passive activity loss
limitation and shareholders generally will not be able to offset any “passive losses” against such dividends. Capital gain
dividends and qualified dividend income may be treated as investment income for purposes of the investment interest
limitation contained in Section 163(d) of the Code, which limits the deductibility of interest expense incurred by
noncorporate taxpayers with respect to indebtedness attributable to certain investment assets.
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In general, dividends paid by us will be taxable to shareholders in the year in which they are received, except in the
case of dividends declared at the end of the year, but paid in the following January, as discussed above.

In general, a U.S. shareholder will realize capital gain or loss on the disposition of shares equal to the difference
between (1) the amount of cash and the fair market value of any property received on such disposition and (2) the
shareholder’s adjusted basis of such shares. Such gain or loss will generally be short-term capital gain or loss if the
shareholder has not held such shares for more than one year and will be long-term capital gain or loss if such shares
have been held for more than one year. Loss upon the sale or exchange of shares by a shareholder who has held such
shares for six months or less (after applying certain holding period rules) will be treated as long-term capital loss to
the extent of distributions from us required to be treated by such shareholder as long-term capital gain.

We may elect to retain and pay income tax on net long-term capital gains. If we make such an election, you, as a
holder of shares, will (1) include in your income as long-term capital gains your proportionate share of such
undistributed capital gains (2) be deemed to have paid your proportionate share of the tax paid by us on such
undistributed capital gains and thereby receive a credit or refund for such amount and (3) in the case of a U.S.
shareholder that is a corporation, appropriately adjust its earnings and profits for the retained capital gains in
accordance with Treasury Regulations to be promulgated by the IRS. As a holder of shares you will increase the basis
in your shares by the difference between the amount of capital gain included in your income and the amount of tax
you are deemed to have paid. Our earnings and profits will be adjusted appropriately.

Taxation of Non-U.S. Shareholders.

The following discussion is only a summary of the rules governing United States federal income taxation of non-U.S.
shareholders such as nonresident alien individuals and foreign corporations. Prospective non-U.S. shareholders should
consult with their own tax advisors to determine the impact of federal, state and local income tax laws with regard to
an investment in shares, including any reporting requirements.

Distributions. Distributions that are not attributable to gain from sales or exchanges by us of “United States real
property interests” or otherwise effectively connected with the non-U.S. shareholder’s conduct of a U.S. trade or
business and that are not designated by us as capital gain dividends will be treated as dividends of ordinary income to
the extent that they are made out of our current or accumulated earnings and profits. Such distributions ordinarily will
be subject to a withholding tax equal to 30% of the gross amount of the distribution unless an applicable tax treaty
reduces or eliminates that tax. Certain tax treaties limit the extent to which dividends paid by a REIT can qualify for a
reduction of the withholding tax on dividends. Our dividends that are attributable to excess inclusion income will be
subject to 30% U.S. withholding tax without reduction under any otherwise applicable tax treaty. See “—Taxation of the
Company—Requirements for Qualification” above. Distributions in excess of our current and accumulated earnings and
profits will not be taxable to a non-U.S. shareholder to the extent that they do not exceed the adjusted basis of the
shareholder’s shares, but rather will reduce the adjusted basis of such shares. To the extent that such distributions
exceed the adjusted basis of a non-U.S. shareholder’s shares, they will give rise to tax liability if the non-U.S.
shareholder would otherwise be subject to tax on any gain from the sale or disposition of his shares, as described

below. If a distribution is treated as effectively connected with the non-U.S. shareholder’s conduct of a U.S. trade or
business, the non-U.S. shareholder generally will be subject to federal income tax on the distribution at graduated

rates, in the same manner as U.S. shareholders are taxed with respect to such distribution, and a non-U.S. shareholder
that is a corporation also may be subject to the 30% branch profits tax with respect to the distribution.

For withholding tax purposes, we are generally required to treat all distributions as if made out of our current or
accumulated earnings and profits and thus intend to withhold at the rate of 30% (or a reduced treaty rate if applicable)
on the amount of any distribution (other than distributions designated as capital gain dividends) made to a non-U.S.
shareholder. We would not be required to withhold at the 30% rate on distributions we reasonably estimate to be in
excess of our current and accumulated earnings and profits. If it cannot be determined at the time a distribution is
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made whether such distribution will be in excess of current and accumulated earnings and profits, the distribution will
be subject to withholding at the rate applicable to ordinary dividends. However, the non-U.S. shareholder may seek a
refund of such amounts from the IRS if it is subsequently determined that such distribution was, in fact, in excess of
our current or accumulated earnings and profits, and the amount withheld exceeded the non-U.S. shareholder’s United
States tax liability, if any, with respect to the distribution.
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For any year in which we qualify as a REIT, distributions to non-U.S. shareholders who own more than 5% of our
shares and that are attributable to gain from sales or exchanges by us of United States real property interests will be
taxed under the provisions of the Foreign Investment in Real Property Tax Act of 1980 (“FIRPTA”). Under FIRPTA, a
non-U.S. shareholder is taxed as if such gain were effectively connected with a United States business. Non-U.S.
shareholders who own more than 5% of our shares would thus be taxed at the normal capital gain rates applicable to
U.S. shareholders (subject to applicable alternative minimum tax and a special alternative minimum tax in the case of
non-resident alien individuals). Also, distributions made to non-U.S. shareholders who own more than 5% of our
shares may be subject to a 30% branch profits tax in the hands of a corporate non-U.S. shareholder not entitled to
treaty relief or exemption. We are required by applicable regulations to withhold 35% of any distribution that could be
designated by us as a capital gain dividend regardless of the amount actually designated as a capital gain dividend.
This amount is creditable against the non-U.S. shareholder’s FIRPTA tax liability.

Under the Tax Increase Prevention and Reconciliation Act of 2005 (“TIPRA”), enacted on May 17, 2006, distributions,
made to REIT or regulated investment company (‘“RIC”) shareholders, that are attributable to gain from sales or
exchanges of United States real property interests will retain their character as gain subject to the rules of FIRPTA
discussed above when distributed by such REIT or RIC shareholders to their respective shareholders. This provision is
effective for taxable years beginning after December 31, 2005.

If a non-U.S. shareholder does not own more than 5% of our shares during the one-year period prior to a distribution
attributable to gain from sales or exchanges by us of United States real property interests, such distribution will not be
considered to be gain effectively connected with a U.S. business as long as the class of shares continues to be
regularly traded on an established securities market in the United States. As such, a non-U.S. shareholder who does
not own more than 5% of our shares would not be required to file a U.S. Federal income tax return by reason of
receiving such a distribution. In this case, the distribution will be treated as a REIT dividend to that non-U.S.
shareholder and taxed as a REIT dividend that is not a capital gain distribution as described above. In addition, the
branch profits tax will not apply to such distributions. If our common shares cease to be regularly traded on an
established securities market in the United States, all non-U.S. shareholders of our common shares would be subject to
taxation under FIRPTA with respect to capital gain distributions attributable to gain from the sale or exchange of
United States real property interests.

Dispositions. Gain recognized by a non-U.S. shareholder upon a sale or disposition of our common shares generally
will not be taxed under FIRPTA if we are a “domestically controlled REIT,” defined generally as a REIT in which at all
times during a specified testing period less than 50% in value of our shares was held directly or indirectly by non-U.S.
persons. We believe, but cannot guarantee, that we have been a “domestically controlled REIT.” However, because our
shares are publicly traded, no assurance can be given that we will continue to be a “domestically controlled REIT.”

Notwithstanding the general FIRPTA exception for sales of domestically controlled REIT stock discussed above, a
disposition of domestically controlled REIT stock will be taxable if the disposition occurs in a wash sale transaction
relating to a distribution on such stock. In addition, FIRPTA taxation will apply to substitute dividend payments
received in securities lending transactions or sale-repurchase transactions of domestically controlled REIT stock to the
extent such payments are made to shareholders in lieu of distributions that would have otherwise been subject to
FIRPTA taxation. The foregoing rules regarding wash sales and substitute dividend payments with respect to
domestically controlled REIT stock will not apply to stock that is regularly traded on an established securities market
within the United States and held by a non-U.S. shareholder that held five percent or less of such stock during the
one-year period prior to the related distribution. These rules are effective for distributions on and after June 16, 2006.
Prospective purchasers are urged to consult their own tax advisors regarding the applicability of the new rules enacted
under TIPRA to their particular circumstances.

In addition, a non-U.S. shareholder that owns, actually or constructively, 5% or less of a class of our shares through a
specified testing period, whether or not our shares are domestically controlled, will not be subject to tax on the sale of
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its shares under FIRPTA if the shares are regularly traded on an established securities market. If the gain on the sale of
shares were to be subject to taxation under FIRPTA, the non-U.S. shareholder would be subject to the same treatment
as U.S. shareholders with respect to such gain (subject to applicable alternative minimum tax, special alternative
minimum tax in the case of nonresident alien individuals and possible application of the 30% branch profits tax in the
case of foreign corporations) and the purchaser would be required to withhold and remit to the IRS 10% of the
purchase price.

Gain not subject to FIRPTA will be taxable to a non-U.S. shareholder if (1) investment in the shares is effectively
connected with the non-U.S. shareholder’s U.S. trade or business, in which case the non-U.S. shareholder will be
subject to the same treatment as U.S. shareholders with respect to such gain, or (2) the non-U.S. shareholder is a
nonresident alien individual who was present in the United States for 183 days or more during the taxable year and
such nonresident alien individual has a “tax home” in the United States, in which case the nonresident alien individual
will be subject to a 30% tax on the individual’s capital gain.

42

58



Edgar Filing: TOOTSIE ROLL INDUSTRIES INC - Form 10-K

Taxation of Tax-Exempt Shareholders.

Tax-exempt entities, including qualified employee pension and profit sharing trusts and individual retirement accounts
(“Exempt Organizations”), generally are exempt from federal income taxation. However, they are subject to taxation on
their unrelated business taxable income (“UBTI”). While investments in real estate may generate UBTI, the IRS has
issued a published ruling to the effect that dividend distributions by a REIT to an exempt employee pension trust do

not constitute UBTI, provided that the shares of the REIT are not otherwise used in an unrelated trade or business of
the exempt employee pension trust. Based on that ruling, amounts distributed by us to Exempt Organizations

generally should not constitute UBTI. However, if an Exempt Organization finances its acquisition of our shares with
debt, a portion of its income from us, if any, will constitute UBTI pursuant to the “debt-financed property” rules under
the Code. In addition, our dividends that are attributable to excess inclusion income will constitute UBTI for most
Exempt Organizations. See “—Taxation of the Company—Requirements for Qualification” above. Furthermore, social clubs,
voluntary employee benefit associations, supplemental unemployment benefit trusts, and qualified group legal

services plans that are exempt from taxation under specified provisions of the Code are subject to different UBTI

rules, which generally will require them to characterize distributions from us as UBTL

In addition, a pension trust that owns more than 10% of our shares is required to treat a percentage of the dividends
from us as UBTI (the “UBTI Percentage”) in certain circumstances. The UBTI Percentage is our gross income derived
from an unrelated trade or business (determined as if we were a pension trust) divided by our total gross income for
the year in which the dividends are paid. The UBTI rule applies only if (i) the UBTI Percentage is at least 5%, (ii) we
qualify as a REIT by reason of the modification of the 5/50 Rule that allows the beneficiaries of the pension trust to be
treated as holding our shares in proportion to their actuarial interests in the pension trust, and (iii) either (A) one
pension trust owns more than 25% of the value of our shares or (B) a group of pension trusts individually holding
more than 10% of the value of our capital shares collectively owns more than 50% of the value of our capital shares.

Information Reporting and Backup Withholding
U.S. Shareholders.

We will report to U.S. shareholders and the IRS the amount of dividends paid during each calendar year, and the
amount of tax withheld, if any, with respect thereto. Under the backup withholding rules, a U.S. shareholder may be
subject to backup withholding, currently at a rate of 28%, with respect to dividends paid unless such holder (a) is a
corporation or comes within certain other exempt categories and, when required, demonstrates this fact, or (b)
provides a taxpayer identification number, certifies as to no loss of exemption from backup withholding and otherwise
complies with the applicable requirements of the backup withholding rules. A U.S. shareholder who does not provide
us with its correct taxpayer identification number also may be subject to penalties imposed by the IRS. Amounts
withheld as backup withholding will be creditable against the shareholder’s income tax liability if proper
documentation is supplied. In addition, we may be required to withhold a portion of capital gain distributions made to
any shareholders who fail to certify their non-foreign status to us.

Non-U.S. Shareholders.

Generally, we must report annually to the IRS the amount of dividends paid to a non-U.S. shareholder, such holder’s
name and address, and the amount of tax withheld, if any. A similar report is sent to the non-U.S. shareholder.
Pursuant to tax treaties or other agreements, the IRS may make its reports available to tax authorities in the non-U.S.
shareholder’s country of residence. Payments of dividends or of proceeds from the disposition of stock made to a
non-U.S. shareholder may be subject to information reporting and backup withholding unless such holder establishes
an exemption, for example, by properly certifying its non-United States status on an IRS Form W-8BEN or another
appropriate version of IRS Form W-8. Notwithstanding the foregoing, backup withholding and information reporting
may apply if either we have or our paying agent has actual knowledge, or reason to know, that a non-U.S. shareholder
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is a United States person.
Backup withholding is not an additional tax. Rather, the United States income tax liability of persons subject to
backup withholding will be reduced by the amount of tax withheld. If withholding results in an overpayment of taxes,

a refund or credit may be obtained, provided that the required information is furnished to the IRS.
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PLAN OF DISTRIBUTION
This prospectus relates to the initial issuance by us of securities described in this prospectus.

General
We may sell the securities being offered by this prospectus in one or more of the following ways from time to time:
e through underwriters or dealers;
e through agents;
® in “at the market offerings” to or through a market maker or into an existing trading market, or a securities exchange
or otherwise;
e directly to purchasers; or
¢ through a combination of any of these methods of sale.

A distribution of the securities offered by this prospectus may also be effected through the issuance of derivative
securities, including without limitation, warrants, subscriptions, exchangeable securities, forward delivery contracts
and the writing of options. In addition, the manner in which we may sell some or all of the securities covered by this
prospectus includes, without limitation, through:

® ablock trade in which a broker-dealer will attempt to sell as agent, but may position or resell a portion of the block,
as principal, in order to facilitate the transaction;
¢ purchases by a broker-dealer, as principal, and resale by the broker-dealer for its account;
¢ ordinary brokerage transactions and transactions in which a broker solicits purchasers; or
e privately negotiated transactions.

We may also enter into hedging transactions. For example, we may:

e enter into transactions with a broker-dealer or affiliate thereof in connection with which such broker-dealer or
affiliate will engage in short sales of the common shares pursuant to this prospectus, in which case such
broker-dealer or affiliate may use common shares received from us to close out its short positions;

e sell securities short and redeliver such shares to close out our short positions;

e enter into option or other types of transactions that require us eholder to deliver common shares to a broker-dealer
or an affiliate thereof, who will then resell or transfer the common shares under this prospectus; or

® Joan or pledge the common shares to a broker-dealer or an affiliate thereof, who may sell the loaned shares or, in an
event of default in the case of a pledge, sell the pledged shares pursuant to this prospectus.

In addition, we may enter into derivative or hedging transactions with third parties, or sell securities not covered by
this prospectus to third parties in privately negotiated transactions. In connection with such a transaction, the third
parties may sell securities covered by and pursuant to this prospectus and an applicable prospectus supplement or
pricing supplement, as the case may be. If so, the third party may use securities borrowed from us or others to settle
such sales and may use securities received from us to close out any related short positions. We may also loan or
pledge securities covered by this prospectus and an applicable prospectus supplement to third parties, who may sell
the loaned securities or, in an event of default in the case of a pledge, sell the pledged securities pursuant to this
prospectus and the applicable prospectus supplement or pricing supplement, as the case may be.
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A prospectus supplement with respect to each series of securities will state the terms of the offering of the securities,
including:

¢ the terms of the offering;
¢ the name or names of any underwriters or agents and the amounts of securities underwritten or purchased by each
of them, if any;
¢ the public offering price or purchase price of the securities and the net proceeds to be received by us r from the sale;
¢ any delayed delivery arrangements;
e the terms of any subscription rights;
® any initial public offering price;
¢ any underwriting discounts or agency fees and other items constituting underwriters’ or agents’ compensation;
¢ any discounts or concessions allowed or reallowed or paid to dealers; and
® any securities exchange on which the securities may be listed.

The offer and sale of the securities described in this prospectus by us, the underwriters or the third parties described
above may be effected from time to time in one or more transactions, including privately negotiated transactions,
either:

e at a fixed price or prices, which may be changed;
¢ at market prices prevailing at the time of sale, including in “at the market offerings”;
e at prices related to the prevailing market prices; or
® at negotiated prices.

Underwriting Compensation

Any public offering price and any fees, discounts, commissions, concessions or other items constituting compensation
allowed or reallowed or paid to underwriters, dealers, agents or remarketing firms may be changed from time to time.
Underwriters, dealers, agents and remarketing firms that participate in the distribution of the offered securities may be
“‘underwriters’’ as defined in the Securities Act. Any discounts or commissions they receive from us and any profits they
receive on the resale of the offered securities may be treated as underwriting discounts and commissions under the
Securities Act. We will identify any underwriters, agents or dealers and describe their fees, commissions or discounts

in the applicable prospectus supplement or pricing supplement, as the case may be.

Underwriters and Agents

If underwriters are used in a sale, they will acquire the offered securities for their own account. The underwriters may
resell the offered securities in one or more transactions, including negotiated transactions. We may offer the securities
to the public either through an underwriting syndicate represented by one or more managing underwriters or through
one or more underwriter(s). The underwriters in any particular offering will be identified in the applicable prospectus
supplement or pricing supplement, as the case may be.

Unless otherwise specified in connection with any particular offering of securities, the obligations of the underwriters
to purchase the offered securities will be subject to certain conditions contained in an underwriting agreement that we
will enter into with the underwriters at the time of the sale to them. The underwriters will be obligated to purchase all
of the securities of the series offered if any of the securities are purchased, unless otherwise specified in connection
with any particular offering of securities. Any initial offering price and any discounts or concessions allowed,
reallowed or paid to dealers may be changed from time to time.
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We may designate agents to sell the offered securities. Unless otherwise specified in connection with any particular
offering of securities, the agents will agree to use their best efforts to solicit purchases for the period of their
appointment. We may also sell the offered securities to one or more remarketing firms, acting as principals for their
own accounts or as agents for us. These firms will remarket the offered securities upon purchasing them in accordance
with a redemption or repayment pursuant to the terms of the offered securities. A prospectus supplement or pricing
supplement, as the case may be, will identify any remarketing firm and will describe the terms of its agreement, if any,
with us and its compensation.

In connection with offerings made through underwriters or agents, we may enter into agreements with such
underwriters or agents pursuant to which we receive our outstanding securities in consideration for the securities being
offered to the public for cash. In connection with these arrangements, the underwriters or agents may also sell
securities covered by this prospectus to hedge their positions in these outstanding securities, including in short sale
transactions. If so, the underwriters or agents may use the securities received from us under these arrangements to
close out any related open borrowings of securities.

Dealers

We may sell the offered securities to dealers as principals. We may negotiate and pay dealers’ commissions, discounts
or concessions for their services. The dealer may then resell such securities to the public either at varying prices to be
determined by the dealer or at a fixed offering price agreed to with us at the time of resale. Dealers engaged by us may
allow other dealers to participate in resales.

Direct Sales

We may choose to sell the offered securities directly to multiple purchasers or a single purchaser. In this case, no
underwriters or agents would be involved.

Institutional Purchasers

We may authorize agents, dealers or underwriters to solicit certain institutional investors to purchase offered securities
on a delayed delivery basis pursuant to delayed delivery contracts providing for payment and delivery on a specified
future date. The applicable prospectus supplement or pricing supplement, as the case may be, will provide the details
of any such arrangement, including the offering price and commissions payable on the solicitations.

We may enter into such delayed contracts only with institutional purchasers that we approve. These institutions may
include commercial and savings banks, insurance companies, pension funds, investment companies and educational
and charitable institutions.

Subscription Offerings

Direct sales to investors or our shareholders may be accomplished through subscription offerings or through
shareholder subscription rights distributed to shareholders. In connection with subscription offerings or the
distribution of shareholder subscription rights to shareholders, if all of the underlying securities are not subscribed for,
we may sell any unsubscribed securities to third parties directly or through underwriters or agents. In addition,
whether or not all of the underlying securities are subscribed for, we may concurrently offer additional securities to
third parties directly or through underwriters or agents. If securities are to be sold through shareholder subscription
rights, the shareholder subscription rights will be distributed as a dividend to the shareholders for which they will pay
no separate consideration. The prospectus supplement with respect to the offer of securities under shareholder
subscription rights will set forth the relevant terms of the shareholder subscription rights, including:
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e whether common shares, preferred shares, or warrants for those securities will be offered under the shareholder
subscription rights;
¢ the number of those securities or warrants that will be offered under the shareholder subscription rights;
e the period during which and the price at which the shareholder subscription rights will be exercisable;
¢ the number of shareholder subscription rights then outstanding;
® any provisions for changes to or adjustments in the exercise price of the shareholder subscription rights; and
¢ any other material terms of the shareholder subscription rights.
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Indemnification; Other Relationships

We may agree to indemnify underwriters, dealers, agents and remarketing firms against civil liabilities, including
liabilities under the Securities Act and to make contribution to them in connection with those liabilities. Underwriters,
dealers, agents and remarketing firms, and their affiliates, may engage in transactions with, or perform services for us
and our affiliates, in the ordinary course of business, including commercial banking transactions and services.

Market Making, Stabilization and Other Transactions

Each series of securities will be a new issue of securities and will have no established trading market other than our
common shares and preferred shares which are listed on the NYSE. Any common shares sold pursuant to a prospectus
supplement will be listed on the NYSE, subject to official notice of issuance. Any underwriters to whom we sell
securities for public offering and sale may make a market in the securities, but such underwriters will not be obligated
to do so and may discontinue any market making at any time without notice. The securities, other than the common
shares, may or may not be listed on a national securities exchange, and any such listing if pursued will be described in
the applicable prospectus supplement.

To facilitate the offering of the securities, certain persons participating in the offering may engage in transactions that
stabilize, maintain, or otherwise affect the price of the securities. This may include over-allotments or short sales of
the securities, which involves the sale by persons participating in the offering of more securities than we sold to them.
In these circumstances, these persons would cover the over-allotments or short positions by making purchases in the
open market or by exercising their over-allotment option. In addition, these persons may stabilize or maintain the price
of the securities by bidding for or purchasing securities in the open market or by imposing penalty bids, whereby
selling concessions allowed to dealers participating in the offering may be reclaimed if securities sold by them are
repurchased in connection with stabilization transactions. The effect of these transactions may be to stabilize or
maintain the market price of the securities at a level above that which might otherwise prevail in the open market.
These transactions may be discontinued at any time.

LEGAL MATTERS

Certain legal matters will be passed upon for us by Paul, Hastings, Janofsky & Walker LLP, New York, New
York. Certain legal matters under Maryland law, including the legality of the securities covered by this prospectus,
will be passed on for us by Venable LLP.

EXPERTS

The consolidated financial statements and related financial statement schedule of Lexington Realty Trust and
subsidiaries included in our Annual Report on Form 10-K as of December 31, 2008 and 2007, and for each of the
years in the three-year period ended December 31, 2008, as updated by our Current Report on Form 8-K filed on
September 1, 2009 and Management’s Annual Report on Internal Controls over Financial Reporting as of December
31, 2008, have been incorporated by reference herein and in the Registration Statement in reliance upon the reports of
KPMG LLP, independent registered public accounting firm, incorporated by reference herein, and upon the authority
of said firm as experts in accounting and auditing.

The financial statements of Lex-Win Concord LLC incorporated to this Prospecuts by reference to Lexington Realty
Trust's Current Report on Form 8-K dated September 1, 2009, have been so incorporated in reliance on the report of
PricewaterhouseCoopers LLP, an independent registered public accounting firm, given on the authority of said firm as
experts in auditing and accounting.
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The consolidated financial statements and related financial statement schedule of Net Lease Strategic Asset Fund L.P.
and subsidiaries included in our Annual Report on Form 10-K as of December 31, 2008 and for the year then ended,
have been incorporated by reference herein and in the Registration Statement in reliance upon the report of KPMG
LLP, independent registered public accounting firm, incorporated by reference herein, and upon the authority of said
firm as experts in accounting and auditing.

47

66



Edgar Filing: TOOTSIE ROLL INDUSTRIES INC - Form 10-K

WHERE YOU CAN FIND MORE INFORMATION

We file annual, quarterly and current reports, proxy statements and other information with the SEC. Our filings with
the SEC are available to the public on the Internet at the SEC’s website at http://www.sec.gov. You may also read and
copy any document that we file with the SEC at its Public Reference Room, 100 F Street, N.E., Washington, D.C.
20549. Please call the SEC at 1-800-SEC-0330 for further information on the Public Reference Room and its copy
charges.

The information incorporated by reference herein is an important part of this prospectus. Any statement contained in a
document which is incorporated by reference in this prospectus is automatically updated and superseded if
information contained in a subsequent filing or in this prospectus, or information that we later file with the SEC prior
to the termination of this offering, modifies or replaces this information. The following documents filed with the SEC
are incorporated by reference into this prospectus, except for any document or portion thereof “furnished” to the SEC:

¢ our Annual Report on Form 10-K for the year ended December 31, 2008, filed with the SEC on March 2, 2009;

e our Quarterly Reports on Form 10-Q and Form 10-Q/A for the quarter ended March 31, 20009 filed with the SEC on
May 8, 2009, and the quarter ended June 30, 2009 filed with the SEC on August 7, 2009;

e our Definitive Proxy Statement on Schedule 14A filed with the SEC on April 6, 2009

e our Current Reports on Form 8-K filed on January 2, 2009, February 17, 2009, April 27, 2009, June 15, 2009, June
26, 2009, August 4, 2009 and September 1, 2009;

e our Form 8-B filed on August 10, 1994;
e our Form 8-A filed on December 8, 2004, June 17, 2003 and February 14, 2007; and

¢ all documents that we file with the SEC pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Securities Exchange
Act of 1934, as amended (the “Exchange Act”), after the date of this prospectus and prior to the termination of this
offering.

To receive a free copy of any of the documents incorporated by reference in this prospectus (other than exhibits,
unless they are specifically incorporated by reference in the documents), write us at the following address or call us at
the telephone number listed below:

Lexington Realty Trust
One Penn Plaza
Suite 4015
Attention: Investor Relations
New York, New York 10119-4015
(212) 692-7200

We also maintain a website at http://www.1xp.com through which you can obtain copies of documents that we filed
with the SEC. The contents of that website are not incorporated by reference in or otherwise a part of this prospectus.
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